MINISTRY OF FINANCE
(Department of Revenue)

(OFFICE OF THE DIRECTOR GENERAL OF SAFEGUARDS CUSTOMS AND
CENTRAL EXCISE)

NOTIFICATION
New Delhi, thedth April, 2010

Subject:-Safequard Duty investigation against imports of Caustic Soda in to India
Final Findings

GSR Having regard to the Customs Tariff Act, 1975Carsioms Tariff
(Identification and Assessment of Safeguard Duty) Rules, d#9@of;

PROCEDURE

1. An applicationwas filed Under Rul& of theCustoms Tariff (Identification and
Assessment of Safeguard Duty) Rules, 1B9Alkali Manufacturers Association
of India (AMAI), 3" Floor, Pankaj Chambers, Preet Vihar Commé@@mplex,
Vikas Marg, New DelkR110092for imposition of Safeguard Duty on increased
imports ofCaustic Sodanto India to protect the domestic producersGaustic
Sodaagainst serious injury and continued threat of serious irgauged by the
increased imports of Caustic Soda into Indldaving satisfied that the
requirements of Rule 5 were met, the Notice oftidtion of Safeguard
investigation concerning imports of Caustic Soda into India was issued under
Rule 6 of Customs Tariff (Identification and Assessment of Safeguard Duty)
Rules, 19970on 20" August, 2009 and was published in the Gazette of India
Extraordnary on the same day.

2. A copy of the notice was sent to the Governments of exporting countries through
their Embassies in New Delhi. A copy of initiation notice was also sent to all
known interested parties listed below:

Domestic Producers

SN | NAME OF UNIT FACTORY ADDRESS

1 Aditya Birla Chemicals (India) Ghanshyam Kunj, Garhwa Road, P.O. Rel822
Ltd. (formerly Bihar Caustic & 124 Distt. Palamau (Jharkhand)

Chemicals Ltd.) Ph.: 06584262211 / 21 / 262488

Fax: 06584262205

Email: shyam.gupta@adityabirla.com
ajay.todi@adityabirla.com



mailto:shyam.gupta@adityabirla.com
mailto:ajay.todi@adityabirla.com

Aditya Birla NUVO Ltd.

Indian Rayon Compound, Veravab62 266

(Gujarat)

Ph.: 0287e245711 (EPABX)

Fax: 0286-243220/243558

E-mail: irilveraval@adityabirla.com
ajay.todi@adityabirla.com

Atul Ltd.

P. O. Atul- 396 020 Distt. Valsad (Guj.)

Ph.: 02632233261- 65

Fax: 02632233619 / 375

E-mail : vasudev_koppaka@atul.ca.in
pradip_pisharody@atul.co.in

Century Rayon
(A Div.of Century TxIs & Inc.
Ltd.)

Murbad Road, P.B. No.22, Shahad21 103 Distt.

Thane, Maharashtra

Ph.: 02512733670/ 79

Fax: 02512730064

E-mail: cenray@cenrayon.com
saluthra@cemyon.com

Chemfab Alkalis Ltd.

Gnanananda Place, Kalapet Puduchefi5 014
Ph.: 04132655111

Fax: 04132655125

E-mail: chemfabalkalis@drraoholdings.com

Chemplast Sanmar Ltd.
(Caustic Chlor Din.)

Factory—1: Plantlll, Mettur Dam- 636 402
Distt. Salem (Tamil Nadu)

Ph.: 0429830381- 85

Fax: 04298230394

E-mail: spl@sanmargroup.com
Factory—II:

Melavanjore Village Karaikal, Union Territory of
Puducherry-611 002

Ph:04365256475 / 76

Fax: 04365256473

E-mail: vrl3@sanmargroup.com

DCM Shriram Consolidated Ltd.
(Kota & Jhagadia)

1. Shriram Vinyl & Chemical Inds. Shriram Nagar
Kota- 324 004 (Rajakan)

Ph.: 0744248099198,

0744-248001117 / 248090708

Fax: 07442481131

E-mail: tejkrishen@dscl.com
2. Shriram Alkali & Chemicals 749, G.I1.D.C.
Industrial Estate  Jhagadi893 110 Distt.
Bharuch (Gujarat)

Ph.: 0264822602123 / 22402627

Fax: 02645226037

E-mail: scmittal@dscl.com
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DCW Ltd.

P.0O.Sahupuram 628 229, Thoothukudi Distt.
Tamil Nadu

Ph:04639280231 /439 /014281288

Fax: 04639280611

E-mail: ttn_dcwshpm@sancharnet.in

Durgapur Chemicals Ltd.

Hanemann Sarani Distt. Burdwan Durga@dB 215

West Bengal

Ph.: 03432556668 / 2555762

Fax: 03432556667

Email: dcldgp@sancharnet.in
akupadhyay@durgachem.com

10

GHCL Ltd.

Village Sutrapada Taluka Veraval Dislunagadh
362 265 (Guj)
Ph.: 02876283401- 3 / 28340910 /
283551- 3 /280206
Fax: 02876283483 / 283480

E-Mail : tej@ghcl.co.in

11

Grasim Industries Ltd.
Chemical Division

P.O. Birlagram Nagda456 331 (M.P.)
Ph.: 0736624676066

Fax: 07366246176 / 246097

E-mail: ajay.todi@adityabirla.com
Kailash.jhanwar@adityabirla.com

12

Gujarat Alkalies & Chemicals Ltd. (1) Baroda Unit:

P.O. Petrochmicals- 391 346 Distt. Vadodara
(Gujarat)
Ph.: 02652232681/ 701/ 183/
2230085 / 3061200 / 6540463
Fax: 02652232130/ 2230032
E-mail: general@gacl.co.in
marketing@gacl.co.in
(2) Dahej Unit:
P.O. Dahej, Taluka Vagr®ist. Bharuch-392 130
(Gujarat)
Ph: 02641256315 17
Fax:02641256220
Email: mktdahej@gacl.co.in

13

Gujarat Flouro Chemicals Ltd.

12/A, G.I1.D.C. Dahej Industrial Estate, Vagra
Taluka,Bharuch Distt—392 130 (Gujarat)
Ph.: 02641308062

Fax: 02641308012

E-mail: jsbedi@qfl.co.in
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14

Hindustan Heavy Chemicals
(Prop. Kesoram Industries Ltd.)

19, Barrackpore Trunk Road, Khardah P.O. Balal
Dharma Sopan Kolkat@d00116
Ph.: 03325532879/5183,
25839545 / 77

Fax: 03325533860, 25839218
E-mail: hhcl_fac@vsnl.net

hhc_ho@vsnl.net

factory@hhckil.com

15

Hindustan Organic Chemicals Lt

HHarchandrai House, 81, Maharshi Karve Road,

Mumbai— 400 002

Ph.: 02222014269 71

Fax: 02222059533

E-mail: ravimadangeri@hoclindia.com

16

Hindustan Paper Corporation Ltd.

Factory—I:

Nagaon Paper Mill, P.O. Kagaznagar Dist.Moriga

— 782 413(Assam)

Ph.: 0367845900~ 10

Fax: 03678245911-13

E-mail: himanish@hindpaper.in
adhikari@hindpaper.in

Factory—II:

Cachar Paper Mill, P.O. Panchgram88 802

Distt. Hailakandi (Assam)

Ph.: 03845273080 / 273086 / 2732161

Fax: 03845273130

E-mail: kacharya@hindpaper.in

17

HJI — Division of Orient Paper
Mills (Prop: Orient Paper & Inds.
Ltd.)

P.O. Amlai Paper Mills Distt. Annupur484 117

(M.P)

Ph.: 07652286563 / 178 / 179

Fax: 07652286290

E-mail: hjigmmco@sancharnet.in
hukum_113@rediffmail.com

18

Jayshree Chemicals Ltd.

P.O. Jayshree Distt. Ganjarni6l 025 (Orissa
Ph.: 06811254319 /20/ 36/ 254170

Fax: 06811254384

E-mail: jclgm@jayshreechemicals.com

19

Kanoria Chemicals &
Industries Ltd.

Chlor-Alkali (Works): - Renukoot

P.O. Renukoot 231 217Distt. Sonebhdra (U.P.)
Ph.: 05446252044 / 55/ 75

Fax: 05446252088

Email: renukoot@kanoriachem.com

20

Lords Chloro Alkali Ltd.

Sp-460, Matsya Industrial Area Alwar301 030
(Rajasthan)

Ph.: 01443202817 / 19 / 288Bb

Fax: 01442881360

E-mail: jagtar.singh@Iordschloro.com
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21

Meghmani Finechem Ltd.

CH 1 & 2, GIDC Dahej, P.O. Dahej392 130 Distt.
Bharuch, Gujarat

Ph.: 02642238025

Fax: 02642238026

E-mail: mhania@meghmani.com
dhruv.joshi@meghmani.com

22

Nirma Ltd.

Chemical Complex Village: Kalatalav Taluka &
Distt. Bhavnagar 364 313

Ph.: 02782885301- 4

Fax: 02782885309 19

Email: nirma_kalatalav@nirma.co.in

23

NRC Ltd.

Mohone- 421 102 Near Kalyan Distt. Thane

(Maharashtra)

Ph.: 025122703125 (9251 from Mumbai)

Fax: 02512270316 (9251 from Mumbai)

E-mail: nrcworks@vsnl.com
nrcworks@bom?7.vsnl.net.in

dbsjindani@hotmail.com

24

Punjab Alkalies & Chemida Ltd.

NangatUna Road Nayanangall40 126 Distt.
Ropar (Punjab)

Ph.: 0188722075053

Fax: 01887220742

E-mail: paclngl@sify.com

25

Reliance Industries Ltd.

P.O.Dahej, Taluka Vagra Distt. Bharuel392 130

Gujarat

Ph:02641282301

Fax: 02641283081

E-mail: chappidi.babu@ril.com
Jyotindra.m.shah@ril.com

26

Saurashtra Chemicals Ltd.

P.O. Bilasagar Porbandar360 576 (Guj)
Ph.: 0286224247981 (3 lines)
02862205242 (Sales Deptt.)
Fax: 02862245431
E-mail: gmmrkt@saukemindia.com
sales@saukemindia.com

27

SIEL Chemical Complex
(A Unit of Mawana Sugars Lte-
Formerly known as Siel Ltd.)

Charatrampur, Village Khadauli, Sardargarh, P.Q.
Rajpura, Dist. Patial&unjabk-140 401
Ph.: 01762228540 48

Fax : 0176225403

E-mail: info @sielchemical.com

28

Solaris Chemtech Industries Ltd.
(Chlor-Alkali & Phosphates
Business)

Unit: Karwar, Binaga Karwar 581307 Distt. Uttar
Kannada Karnataka

Ph: 08382230535 / 230638

Fax:08382230468

E-Mail: umesh.shenoy@solarischemtech.com
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29

Sree Rayalaseema Alkalies &
Allied Chemicals Ltd.

Gondiparla Kurnoot 518 004 (A.P.)

Ph.: 08518800068, 280053

Fax: 083.8-280098

E-mail: sraacmktg@tgvmail.net
sraacengg@yahoo.co.in
sraaclab@rediffmail.com

30

Tamilnadi Petroproducts Lté.
(Heavy Chemicals Div.)
(Formerly : SPIC Ltd.)

Manali Express Highway, Manali Chenna00
068, Tamil Nadu

Ph.: 04425941870

Fax: 04425941332

Email: tplisd@sancharnet.in
ravindran@tnpetro.com

31

Tata Chemicals Ltd.

Mithapur- 361 345 Distt. Okhamandal, Jamnagar
(Gujarat)

Ph.: 0289266599198

Fax: 02892223361

32

The Andhra Sugars Ltd.
(Kovvur/Saggonda)

Saggonda- 534 318Dist. West Godeari (A.P)
Ph.: 08811253418 / 28

Fax: 08813231218

E-mail: info.kvr@theandhrasugars.com

33

The Travancore Cochin
Chemicals Ltd.

Post Bag No0.4004 Udyogamandal P.O. KoebiB3

501 (Kerala)

Ph.: 0484254501120 /2545583

Fax: 04842546564, 2545583

E-mail: salestcc@vsnl.net
marketing@tcckerala.com
mail@tcclerala.com

34

Tuticorin Alkali Chemicals &
Fertilisers Ltd.

Harbour Construction Road SPIC Nagar Tuticerir

628 005

Ph.: 04612355612- 13/ 2355615 16

Fax: 04612355376

Email: ttn_ank@ancharnet.in
headworks@tacfert.com

35

United Phosphorus Ltd.

750 G.I1.D.C., P.B. No. 9 Jhagadi893 110Distt.
Bharuch (Gujarat)

Ph.: 02645226011- 15

Fax: 02645226017

IMPORTERS

Baroda— 390005, Gujarat

b. Albright Wilson Chemicals Limited,

a. Abhay Chenuals Limited ,150 Gayatri Chambers, RC Dutt Road, Alkapuri,

Pheonix House, “A” Wing™ #loor,

462x,x xSenapati Bapat Marg, Lower Parel (W), MumBdab013
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. Arvind Mills Limited, Naroda RoadAhmedabad 380025, Gujarat.

. Birla Cellulose Limited , Birla Dham, Kharach, Kosamba, -B78120,District

Bharuch, Gujarat

. Central Pulp Mills Limited Nehru House, 4 Bahadur Shah Zafar Marg New Delhi
—110002

Deepak Nitrite Limited, 4/12, GIDC ChemicalSomplex Nandesari 391340
Gujarat

. Godrej Sopas Limited Eastern Express Highway Vikhroli (East),Mumbai 400049

. Gujarat Narmada Fertilizer & Chemicals Limited .P O Narmadanagar 392015
Bharuch, Gujarat

Gujarat State Fertilizer & Chemicals Limited ,P O Feml nager ,Vadodara
Gujarat

Indian Farmer Fertilizer Coop. Limited ,P O Kasturinagar 382423

Indian Oil Corporation Limited,Gujarat Refinery, P O Jawaharnagar Vadedara
Gujarat

Jaysynth Dyechem Limited ,301, Sumer Kendra,Pandurang Budhkar Marg Worli,
Mumbai 400 018

. Link Pharma Ltd,B2,6" Floor, Ramakrishna Chambers ,Productivity Road |,
Alkapuri ,Baroda 390005, Gujarat

. Meghmani Organics Limited,188/184, Phase II,GIDC Industrial Estate, Vata ,
Ahmedabad 382445 ,Gujurat

. Narmada Chemature Petrochemscaimited,?® Floor, Skyline Building ,Near
Bharuch Railway Station ,Bharuch Gujarat

. Nirma Limited ,Nirma Bhavan, Ashram Road Ahnedabad Gujarat

. Pab Chemicals (P) Limited,Surya Kiran CompleXFioor, Old Padra Road, Post
Bag No. 4059,Baroda390005,Guwgrat

Rama News Prints & Papers Limited,Village : Barbodh@&95005Taluka Olpad
Distt: Surat, Gujarat



S. Rubamin Limited ,Synergy House ,Subhanpura Baro880023,Gujarat

t. Sabero Organics Limited;:802, Phoenix HouseFloor ,462, Sanapati Bagpat
Marg ,Worli (East ) Mumbai 400013

u. Torrent Gujarat Biotech Limited” Floor, Sri Ram Chamber Opp. Circuit
House,RC Dutt Road ,Baroda@390005 Gujarat

v. Transpek Silox Industries Limited ,Kalali Atlandra Road,Vadodara90012,
Gujarat

w. National Aluminium Companyimited,NALCO Bahvan ,E 37 Site B, Surajpur
Industrial Area ,Gautam Buddha Nagar (UP)

X. Cyanides & Chemicals Company ,Prop. Hindustan Development Cor. Ltd
Corporation Limited,65 Free Press House,Nariman Point ,Mumbai 400021

y. Demosha Chemicals Limited ,1@5Mittal Towers ,210 Nariman Point Mumbai
400021

z. Hitsu Industries Limited,Plot No. 306/2, Phase II,GIDC, Vapi Gujarat

aa Shri Ramchandra Straw Products Limited, Village Vijaypur ,Tahsil Bellari
Moradabad (UP)

bb. Libra Foams ,Div of S B Distributors Limited, &7 Site B, Surajpur Industrial
Area ,Gautam Buddha Nagar (UP)

cc. Adani Wilmar Limited ,Navinal Tiand ,MundraKATCCHH,Gujarat

dd. Adani Exports Limited,Adani House, Shrimali Society ,Mavarangpura
Ahemedabad ,Gujarat

ee Daurala Organics Limited ,Humalaya Housaskirba Gandhi Road New Delhi
ff. Bilag Indusries Pvt Ltd ,Plot No 306/3, Phase I11,GIDC VAPI, Gujarat

gg. Shri Ramchandra Straw Products Limited ,Village Vijaypur Tahsil Bellari
,Moradabad (UP)

hh. Libra Foams ,Div of S B Distributors Limited ,E 37 Site B, Surajmaustrial
Area ,Gautam Buddha Nagar (UP)



ii. Daurala Organics Limited ,Humalaya House ,Kasturba Gandhi Road New Delhi
.P/L Nayapalli,Bhubaneshwa+751013,0RISSA

Jj. Harish Kr. & Company ,23Anant Building 21,S Gandhi Marg, Mumbai 400002
C J Shah & Co,105 Baj Bhawan,Nariman Point ,Mumbai 21

kk. Hindustan Lever Limited,Hindustan Lever House,165/166, Backbay Reclamation
,Mumbai 400 020.

II. Hindustan Link & Resins Limited ,Bilakhia House, Muktanand Marg Chala
Vapi, Gujarat

mm M/s Vedanta Aluminium Limited, Via hvantpur, P.O. Lanjigarh, 766027,
Dist. Kalahandi, Orissa

nn. Aluminium Association of India, 118, 1st Floor, Ramanashree Arcade, 18, M.G.
Road, Bangalor®60 001 representing Hindalco Industries, NALCO, Vedanta
and Bharat Aluminium Co.

Exporters

0o. Asatimas Chemicals PT,"9Floor, Summitmas I, JI. Jend, Sudirman Kav.-61
62, Jakarta, 12190, Indonesia

pp. PT Pabrik Kertas Tjiwi Kimia Tbk., Main Office Building A, JI. Raya Surabaya
Mojokerto Km. 44, Mojokerto 61301, Jawa Timur, Indonesia

qq. PT Sulfindo Adisaha PT. Sulfindo Adi Usaha 14 loor, Ratu Plaza, office
Tower, Jl. Jend. Sudirman Kav. 9 Jakarta Jakarta 10270 Indonesia

rr. PT Indah Kiat Pulp & Paper Tbk .Bll Plaza, Menara II, Lantai 7, JI. M.H.
Thamrin No. 51, Jakarta 10350 Indonesia

ss Formosa Plastic€orporation 201, Tung Hwa North Road Taipai Taiwan
tt. Dow Chemical Dow Hellas SA Lavrion Site Thorikon Lavrion TK 19500 Greese

uu. Solvey Fluor GmBH Brueningstrasse 50 Zip Code63926 FrankfurtamMain
Germany

vv. Bayer AG Bayer MaterialScience AG Communicasip Building K12 Kaiser
Wilhelm-Allee 51368 Leverkusen Germany



WWw. BASF AG ZOI- D 100 D67056 Ludwigshafen Germany
xX. Enichem SpA Piazzale Mattei, 100144 Ronitaly
yy. Qatar Vinyl Company Q.S.C. Post Box No. 24440 Doha, Qatar

zz. Hanwha Chemical Corporation 1097, Hanwha Building,1, Jung Ku, Seoul
Korea RP

aaa DC Chemicals Limited Oriental Chemical Building 50, SogenBong
Jung— Gu Seoul Korea RP

bbh Shanghai Chlor AlkaliChemicals WRoad No. 4747, Shanghai City 200
122 ChinaPR

cce Sinopec Qily Petrochemical Co Lited Qilu Office Building, High Tech
& Industrial Development Zone, Zibo, Shandong China PR

ddd Wuhan Golden Fortune Technology & Trade Co., Ltd. International
Enterprise Center, No2# Guanshan Road, Wuhan, Hubei, China

eee Tianjin Kaiyi Chemical Factory No. EZ05 Binhai Finance Zone, No. 20,
Guangchang East Rd., Teda, Tianjin, China

fff. Tianjin Xibeier International Co., Ltd 21c Yitingyuan, No 22, 6th Latitude Road,
Hedong District, Tianjin, China

eee M/s Tricon Energy Limited/77 Post Oak Building, Suite 650 Housto
Texas, 77056JSA

fff. M/s Basic Chemical Solutions Far East Pte 188,Godhill Plaza, # 21
08/09,Singpore308900.

ggg M/s Vinythai Public Co. Ltd.14" Floor, Green Tower, 3656/41 Rama IV
Road, Klonztoey, Bangkok 10110Dhailand

Exporting Nations:

Eurgpean Union
Germany
Greece
Indonesia

PR China
Qatar

SO0 o
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Republic of Korea
Saudi Arabia
Taiwan

Thailand

USA

T T oQ

3. Questionnaires were also sent to all known domestic producers, importers and
exporters and they were asked to submit their response within 30 days.

4. After taking into account the time limits for completing the investigation within
the periodprovided under lawrequests for extension of time were allowed and
the parties concerned were accordingly informed.

5. After expeditious conduct of investigatigoreliminary findings were issued on
15" October 2009The Director General (Safeguards) recommended safeguard
duty at the rate of 20% (twenty percenthadbrem to be the minimum required
safeguard duty to protect the interest of domestic industrysammdommended to
be imposed on importsf Caustic Soda classified under sudading Nos2815
of Schedule | of the Customs Tariff Act 1975” into IndiBased on the
preliminary findings a safeguard duty was imposed @ 15% "bBetember,
2010 vide notiftation no. 131/200€us dated 4.12.2009. The preliminary
safeguard duty is valid up to®3March, 2010unless revoked, superseded or
amended earlier

6. A public hearing was held 08" December2009, notice for which was sent on
30" October 2009. All irterested parties who participated in the public hearing
were requested to file a written submission of the views presented orally in terms
of sub rule (6) of rule 6 of the Custom Tariff (Identification and Assessment of
Safeguard duty) Rules, 1997. Copgwwitten submission filed by one interested
party was made available to all the other interested parties. Interested parties
were also given an opportunity to file rejoinder, if any, to the written submissions
of other interested parties.

7. Another Pulic Hearing was held on #8January, 2010All interested parties who
participated in the public hearing were requested to file a written submission of
the views presented orally in terms of sub rule (6) of rule 6 of the Custom Tariff
(Identification andAssessment of Safeguard duty) Rules, 1997. Copy of written
submission filed by one interested party was made available to all the other
interested parties. Interested parties were also given an opportunity to file
rejoinder, if any, to the written subrsiens of other interested parties.

8. All the views expressed by the interested parties either in the written submissions

or in the rejoinders were examined and have been taken into account in making
appropriate determination.
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9. All the views expressed liye interested parties either in the written submissions
or in the rejoinders were examined and have been taken into account in making
appropriate determination. As there are large number of interested parties who
have filed their submissions, their cortiens and the issues arising thdmem
are dealt with at appropriate places without referring to specific name of the
interested party for the sake of brevity.

10.The information presented by domestic producers was verified iSjte@nisits to
the plants othe domestic produceend by the records maintained by them,
the extent considered necessary. Further, the cost data has also been verified and
certified by cost accountant. The non confidential version of verification report is
kept in the public fi.

Views of the domestic producers anather interested partes:

Views of Applicants

11.The combined capacity of the Indian producers is more than sufficient to meet the
present and potential demand of the product and there is no basis in the
allegationgthat the imports were necessitated due to lack of sufficient production
in the country. On the contrary, the sole reason for the current spurt in imports is
materially lower prices.

12.It has been established that the product is being dumped liyrégn poducers
from a number of country because ohtADumping Duty on more than 11
countries.

13.Large numbers of importers and exporters hawvat filed any questionnaire
response. Themport from the countries from where the foreign producers have
fled exportes’ questionnaire response merely contribui@sl4% of the total
imports. Vedanta has not filed questionnaire response whereas they have made
allegations regarding non supply of material to them by Indian producers leading
to taking recourse to imports. @$e allegations are simply baseless in absence of
any evidence.

14.The surge in imports and decline in import prices has been so significant that the
Indian producers have been forced to resort to unprecedented price reduction.
Further due to surge in low pad imports of caustic soda, domestic industry is
suffering from severe decline in profitability.

15.The analysis of spot Vs. Contract sale of domestic producers shows that the
increase import haaffectedthe spot sale of DI. There is not much effect on the
Contractual sale.

16.Import price reported to Customs authorities are not the real price at which goods
has been exported.

17.There is huge surplus capacity in North America, Europe and Clsnper
Harriman Chemsult Ltd..

18.Unprecedented increase in import. Tdheerage monthly import between April to
Sep.’ 09 is 51586MT/month.

19.The expected import arrival will ipact the domestic markefhey submitted data
from Chlor-Alkali periodical Harrima Chemsulitd.
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20.Unforeseen circumstances happening around-Cep 20@ leading to decline in
global demand of the produdthere was sudden increase of C.U. in USA without
increasing demand of Caustic due to increase in chlorine demand. This resulted
into fall in prices of Caustic.

21.The goods produced by the domestic induste identical to the goods imported
in respect of all essential characteristics viz. physical & chemical characteristics,
manufacturing process & technology, functions and uses, product specifications,
pricing, distribution & marketing and tariff clafisation of the goods.

22.Profile of Indian producers of caustic soda is well depicted in the table below:

Production(MT Share in Indian Production per

production(%o) company(MT)
5 companie 59062 36 11812t
13 companie 111439 68 8572:
Rest of the idustry | 54474¢ 32 2476!
Total Industn 165914 10C 4740

23 From the above table, it is evident that 5 companies accounted for about 36%.
These were those companies whose individual production was significant and
whose collective production amounted36% of Indian production. That is why
the petitioner provided information about them. However, Director General
(Safeguards) desired information in respect of more companies and accordingly
information was provided in respect of those remaining companisssev
individual production was significant. The collective output of all the companies
was thus 68% of Indian production. Remaining companies are those companies
whose individual production is quite low.

24.1mports have increased in relation to sales of tbenabtic industry. Further,
imports have increased in relation to production in India and also consumption in
India. It is evident from the corroborative data furnished that imports of caustic
soda have shown increase in absolute terms and the increbhamig significant
enough and covers the most recent peridek increase in import witfespect to
sale, production anconsumption is in Q4 of 089 and Q and Q2 of 0910.

25.The relevant factors for determination of existence of serious injury or thireat o
serious injury are rate of increase of imports, share of the domestic market taken
by increased imports, change in level of sales, production, productivity, capacity
utilization, profits & losses and employment. It is evident fromQhuarterlydata
subnitted that the markethare of the Indian producers asheimand in India has
steeply declined & consequently market share of the impodtdemand in India
has steeply increased. Further, market share of the domestic industry has declined
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in a situation whre its capacity utilization has also declined. All these factors
reflect serious injury to the domestic industry.

26.The sales of the domestic industry were showing an increase. Sales however
declined steeply in Q3 of 2068. Even when the same have beetraasing
thereafter, they are still substantially lower than the corresponding previous
levels. Production of the domestic industry has declined. Whereas, production
was increasing till Q2 of 20689, the same is much lower than the levels
registered in Q20809.This isin spiteof the fact that the demand for the product
has shown significant increase.

27.While decline in profitability in Q3, 089 can be attributed to recession and
global decline in prices and profitability, the subsequent decline in gibdifiy to
such an extent that the domestic industry posted financial losses in Q2 of current
year is clearly due to increased imports.

28 Employment when compared with installed capacities shows that the employment
has declined whereas capacities haveemsed. Productivity of the domestic
industry has improved. Even when the domestic industry is making all efforts to
improve productivity, the profitability, which was improving till Q2 of-08, has
declined severely thereatfter.

29.Foreign producers are haginsignificant surplus capacities. These surplus
capacities are not expected to decline, given significant investments in this
product and capital intensive nature of the product under consideration. Thus, the
only option available to the foreign producé&so pioduce and sell as much as
possible. This has resulted in excessive exports by them to India at abysmally low
prices. This fact is evident from the significant fall in the prices of caustic soda
from above US $ 1000 to below US $ 75 per MT.

30.Compari®n of cost of production with the selling price shows that barring one
instance in Q4 of 20008, whereas the cost of production has always remained
lower than the selling price, the selling price has now declined even below cost of
production. Further, @n when the selling price was above cost of production
even at the peak of recession, now when the demands are increasing globally and
domestically with industry improving worldwide, so significant has been decline
in the caustic soda prices for the Ind@oducers that the same have gone below
the cost of production levels.

31.The serious injury is not caused due to other factors. The product is already
attracting antidumping duties & the domestic industry is already protected against
unfair dumping to thexent the dumping and injury earlier established. Further,
factors like changes in the patterns of consumption, productivity, developments in
technology and export performance etc are not causing any injury. In view of this,
the only logical conclusion thacan be drawn is the injury to the domestic
industry has been caused by the increased imports at low prices. The causal link
between increased imports and consequent serious injury is well established.

32.So far as endeavors towards a viable adjustmentgp&anoncerned, the domestic
industry plans conversion of mercury cells to membrane cells resulting in reduced
power consumption, reducing salt prices through increasing yield/productivity of
the salt producers, reduction in freight cost, productivity imgneent,

-14-



optimization of production capacities, increased use of chlorine/effective disposal
of chlorine, capacity expansion etc. The allegations by various interested parties
that the adjustment plan is not a viable one, are baseless. In number ofreases, t
DG(SG) has ruled that an adjustment plan encompassing the above mentioned
characteristics is a viable plan.

33.Imposition of even 20% safeguard duty will not cause any adverse impact on the
user industry vialuminumé& paper & pulp industry as is evidenbfn the data
provided. Therefore, it can be deduced that public interest will not be adversely
impacted even after imposition of safeguard duty on caustic soda. The claim that
the conditions of usendustry would deteriorate on imposition of safeguarg/dut
is without substance and wholly unsubstantiated.

34.As regards the question, that imposition of both-datnping and safeguard duty
simultaneously implied addressing the same injury twice, is concerned, all that is
required is to impose/administer the tawaties in such a manner that the relief is
not given twice. This principle has already been applied by the($& in
several other cases.

Response of Applicants to the points raised by interested parties

35.Country self sufficient— The combined capacityf the Indian Producers is more
than sufficient to meet the present and potential demand of the product in the
Country.

36.There has been previous history of dumping-.The current injury to the
domestic industry isn spiteof this anti dumping duty as theyeamaking sells
below the bench mark and by reporting the imports from a number of new
sources. Large numbers of importers and exporters have not filed any
guestionnaire response. Those who have filed merely contribute to 14% of the
total imports!Due to he surge in import and decline in import prices that Indian
producers have been forced to resort to unprecedented price redlui@rno
surge in low priced imports of caustic Soda, domestic industry is suffering from
severe decline in profitability.

37.Spot vs Contract price: Increased imports are actually being consumed by those
customers who are buying caustic soda on spot basis. Tleased imports were
so far not causing significant price injury in respect of contract sales. The impact
of increasedmports at that time was being felt more in spot market. The market
share of imports is substantially higher in the spot market.

38.Petitioner submits that prices of Caustic Soda in major global markets, including
but not restricted to US, Asia, and Europelided suddenly and too sharply.

39.The alarming difference between the price at which material is being exported
from various countries and the price at which material is being reported for
customs clearance in India is wholly unexplained by any associgpetdses and
profits.

40.The volume of imports into India is unprecedented not only in terms of imports in
the most recent period, but also in terms of historical levels.

41.The expected/potential imports of caustic soda in India as reported in Hariman
Chemsultreports for the months August and September 2009, were higher in
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volume as compared to imports which had already been reported. Also, majority
of the shipments were from USA

42.Unforeseen Circumstances:

43.0ct 2008: Showing increase in capacity , Less expogating more spot demand
for caustic soda, Surplus inventories from China heading towards US, Upward
pressure on prices, Due to plant maintenance, drop in production and inventories
in UK, low Chlorine demand.

44.Nov 2008: Flat demand for Caustic Soda, loa#itake from Vinyl, Pulp & Paper
and PVC sector, Coastal market oversupplied with Asian imports, UK also
witnessing fall in Chlorine demand, production cutoff in cldtikali plants, North
America also experiencing increase in PVC exports due to lesandermn
domestic market.

45.Feb 2009 : Caustic production goes to the lowest record level in USA, Down ward
pressure on prices tank owners eager to move their higher priced inventories
before the fall in price, increase in imports and decrease in exports, UK
witnessing higher caustic supply due to lifting up of force majure, Increase in
inventories in US due to improvement in caustic soda production.

46.Mar 2009: Oversupply of caustic soda more than demand, world wide, lower off
takes of Caustic Soda frooonsuming sectors, Very less demand of US produced
caustic in export market, fulfilling their demand by lower priced solid caustic
from Asia.

47.Apr 2009: Further fall in Caustic Soda demand and excess supply of Caustic Soda
in European market, Increase in caustientories in UK, Drastic fall in Chlorine
demand.

48 May 2009: Chlorine price increase announcements, North East experiencing Very
low caustic soda demand, downward pressure on prices, In spite of the reduced
production, caustic soda stocks remain at a hdstlly high level, highlighting the
significant drop in demand. Although demand is on the weaker side, and pricing
remains under pressure, there has been an increase in export activity over the past
month, Fall in Chlorine production.

49.Jul 2009: July haseen no reversal in market fundamentals; consumption is low
compared with the same time last year, while inventories remain at a high level,
as a result of which UK producers becoming active in export market, Supply
continues to exceed demand in most le¢ taustic soda markets all over the
world, In the West Coast, domestic prices have declined marginally to INR
1700618000/dmt excluding tax and delivery due to intense competition from
lower priced import material. It is reported that several impopaccels
amounting to 50,000 Imt from US is arriving in July, priced at $190/dmt cft.

The parcels are destined for alumna and soap producers and for general
distribution. Imports from China and Middle East have virtually disappeared.
50.The application n the present case has been filed by Alkali Manufacturers’
Association of India (AMAI) on behalf of Indian Producers. Information with
regard to serious injury was provided by DSCL, Jhagadia; DSCL, Kota; Grasim
Industries Ltd.; Gujrat Alkalis, Baroda; Gaj Alkalies, Dahej. Upon filing of
petition, the Director General directed information for more companies. Hence
Kanoria; Indian Rayon; Bihar Caustic; DCW; SIEL; Gujarat Fluorochemicals
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Ltd.; IPCL and PACL also filed the required information. . The ctllecoutput
of all these companies is thus 68% of Indian production.

51.Imports of Caustic Soda has increased in absolute terms, from 1,86,347 42008
to 309,333 in 2004.0. Imports have increased in relation to sales, production and
consumption in India.

52.Domestic Industry is suffering serious injury as the rate of increase in the imports
is quite significant, Market share of the Indian Producers in demand in India has
steeply declined and that of imports has steeply increased. Domestic Industry is
witnessng steep decline in sales, production, Capacity Utilization, Profitability,
Employment.

53 Presence of Freely disposable production capacities with the foreign producers.
[Source: Harriman Chemsult Ltd. and Chlor Alkali monthly report published by
CCAON]

54.Imports of caustic soda in the Indian market are causing significant price
undercutting to the domestic industry.

55.Net sales realization of the domestic industry has declitedselling price has
now declined even below cost of productidime reasons for tlse declines can
be seen in the decline in the import price in India and the decline in the prices of
caustic soda in the global market.

56.Even when ECU costs were declining after March 2009, the profitability steeply
deteriorated to such an extent that th@mdstic industry suffered significant
financial losses.

57.The return on capital employed also showing deterioration.

58.Causal link gets established in the light of the fact that no injury has been caused
to the Domestic Industry on the basis of factors othan increased imports. As
far as Commissioning of new capacities in surplus areas is concerned, it has been
submitted by the petitioner that Indian Producers are selling caustic soda in East
and South from plants located in West. Caustic soda is now beipged by rail
and sea. Therefore, locational issues are now longer preventing the Indian
Producers from selling caustic soda throughout the Country.

59.Adjustment Plan: the Petitioner has provided a viable adjustment plan which
focuses on Cost reduction, pum Utilization of existing production capacity,
Capacity Expansion to cater the growing demand, Effective disposal of Chlorine.

Point wiseReply to issues raised by the user industry

60.Anti dumping duty is already in force and therefore safeguard camyot be
imposed : An analysis of Sec. 8(b) and 9A(1) of the Customs Tariff Act nowhere
provides for noimposition of antidumping duties or safeguard duty when the
other duty is in place. Even in the case of phenol, safeguard duty was already in
forceand anti dumping duty was imposed above it.

61.Alleged Deficiencies in the petitionThe Director General has, in notice of
Initiation, found that the petition was duly documented and justified initiation of
investigations.

62.The petition contained sufficienbformation with regard to volume, value and
price of imports.
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63.LMT and DMT: the petitioner has assessed import volumes by considering that all
those unclear import transactions possibly relates to import volumes in lye form
only and were not converted inMT. even the modified data shows significant
surge in importslt is submitted that the Director General should satisfy herself
with regard to accuracy of information, for which necessary verifications may be
conducted. Such verifications need not beitéoh to Indian parties and can
extend to foreign suppliers as well.

64.Information on adjustment plan is relevant and necessary for determining the
nature and quantum of relief. It is not relevant and necessary for a decision on
whether to conduct safeguard/estigations.

65.Petitioner has not provided complete information regarding Chlorine, hence
making it difficult to assess the true position of Indian industry

66.The statement is factually incorrect. Full information has been provided. Without
prejudice, shold any further information to be required; the petitioner will
provide the same.

67.Careful examination of import data is required as in most of the transactions, the
import data do not classify the product typEhe petitioner provided best
available infomation.

68.Different data at different places as to increased imports, change in level of sales
and production: The Director General may consider the most appropriate
information, having regard to various information on record. The Director
General is not aradjudicating authority. The Director Generahs called
information from severadources ang required tocome to their own conclusion.

69.Costing information for chlorine has not been suppli#uafficient information has
been provided.

70.Petition does notontain any information as to the ECU. However, Domestic
Industry has submitted inaccurate data, when the interested parties raised this
issue:There is no reasonable justification in the arguments. Further, even if it is
assumed that the domestic indygtas provided ECU data on being pointed out
by the interested parties, it is not understood should the same vitiate factual and
legal position. Further, the mere fact that information has been provided
subsequently does not establish that the samedsurete.

71" Revenue realized per ECU” should be considered. Caustic soda price alone is
incorrect:The domestic industry has in fact, provided information with regard to
selling price, cost of production and profit/loss for caustic soda as also ECU cost
of production, ECU sales realization and ECU profit/loss.

72.Price is not a consideration in the rul@sice is the consideration in so far as the
guestion of increased imports is concerned.

73.No _consolidated verification data for the industry as a whole, in dwibdcpfile:

There are no such legal requirements.

74.Authority has taken selective resort to the post POI data (like on ECU sales
realization, but has excluded recent data showing improvement in the position of
Domestic Industry)The argument is without basi Firstly, there is nothing like
period of investigation in a Safeguard case. Secondly, the Authority has
considered first quarterly data and thereaftenthly data. Such consideration is
consistent in the finding and is consistent with the law.
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75.Reference to US lamb case: competent authority cannot rely exclusively on data
from most recent past but must assess that data in the context of the data for the
entire investigative period.

76.1t is not the petitioner’s case that the Authority should rely upoly on most
recent data. In fact, if data is considered for the entire period, it clearly
establishes a surge in import and serious injury being caused to the domestic
industry.

77.The counsel for the AMAI has admitted that data on volume and price oftsnpo
is incorrect:Bill of entry is a legally admissible evidence hence can be relied upon
to determine the import volume and price. Mere production of bill of entry is
insufficient to establish that the goods were indeed imported at these prices. The
importer must establish genuineness of the prices by establishing how these prices
compared with the prevailing market prices.

78.Decrease in capacity utilization is due to severe chlorine inventory constraints:
The domestic industry has not been forced to duptraduction due to lower
offtake of Chlorine in its past history. In fact, in general Chlorine price gets
governed by caustic soda prices and in general has inverse relationship. However,
in the current period, the prices of both caustic soda and chirifezed.

79.Price undercutting is based upon inaccurate data. Correct data for cost of power is
Rs. 4.705 per KWH in 20089: Cost of power is not related to price
undercutting. Price undercutting is related to domestic industry selling prices and
import price, whereas cost of poweés relevant to determination of cost of
production.

80.Abnormal power restriction imposed by Punjab Electricity Board is responsible
for reduction in Capacity Utilization: PACL, financial results sep, U8e
argument is whout kasis. comparison of Gras production over the period
shows that the change in production of Grasim is far insignificant as compared to
the change ;due to increased imports pointed out by the petitioner

81.Capacity Utilization has been lower due to factotiser than imports otherwise
units near the coast should have lower Capacity Utilizafldre argument is
factually incorrect. Capacity in DCM Sriram has suffered, where no capacity
additions took place. If the argument of these parties was true, thes mric
Caustic Sodahould havenever declined in Northern India. Imports of Caustic
Soda occurs primarily at coastal region. However, prices of Caustic soda
increases and declines even in North India with the changes in the import and in
the internatioal prices.

821n order for increase in imports to be the cause of injury, the increase ought to
have preceded the decline and not vieasa:Imports have in fact, preceded the
decline as would be seen from the trend of month wise volumes.

83 NALCO has a hug pending import order, which is well above the benchmark
antrdumping rates, imposition of safequard duty would lead to payment of an
additional sum of approximately Rs. 4,768 PDMIhus affecting the Public
interest: Information of the above establishdack of public interest. On the
contrary, sky rocketing profitability of the Aluminium industry over the past,
clearly establishes insignificantly adverse impact on the Aluminum industry.
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Indian producers have seen profitability position of NALCO, HINDALG@nd
Vedanta.

84.The trend of increased imports did not coincide with the declining trend of the
relevant injury period The argument is factually incorrect. Firstly, increased
imports and declining trends in the performance of the domestic industry have
happened in the same period. Secondly, given the volume of imports per
consignment, it is natural that some impact of the imports would be felt in the
immediate succeeding period.

85.Loss in chlorine should not be attributed to the injury in cauktis:anadmitted
fact that chlorine is a bgroduct and profitability of caustic soda operations must
be determined after making allowance/credit for chlorine. The same has been
followed in the present case as well.

86.Decrease in profit is due to decline in capaaitilizatiort There is indeed an
admission by the interested parties that capacity utilization of the domestic
industry declined. However, as the information on record would show and as the
preliminary findings notified by the Director General recognizks, decline in
profitability is primarily due to decline in selling prices of caustic soda.

87.Vedanta mail issudn its arguments Vedanta has referred to certairags sent to
Domestic Industry however, has not disclosed the name of the company to whom
enquiry was sent, nor has Vedanta provided any information with regard to replies
received by the company from some of the Indian suppliers, even at the insistence
by the DG safeguards in this regard.

88.In view of the approach adopted by Vedanta, the peéticAssociation wrote to
the Indian producers who could have been approached by Vedanta. Since the
Indian producers contacted by Vedanta are not known to the petitioner, the
request was sent to those Indian producers whom petitioner Association could
imagne having received an enquiry from Vedanta.

89.Problems faced by Indian Producdbespite of an agreed date of supply company
delayed opening of Letter of Credithere are instances whéem spite of having
placed an order for firm quantity the company ldelayed procurements of
material, or has simply cancelled a confirmed purchase order.

90.In spite of such a large requirement, Vedanta has not made any significant efforts
in procuring the raw material from domestic sources. On the contrary, the entire
apprach of Vedanta appears extremely casual as is evident from the enquiry
received by the company itself.

1. Orders at short notice.

2. Evidence showing that Vedanta has been bargaining hard on prices with
the domestic producers, in the pretext of cheaper imports.

3. Evidence showing that even after seeking offers through written
communications, Vedanta has either not responded at all to the offers
made by the Indian Producers, or kept prolonging the decisions, that too in
a volatile market like the present.

91.Import piice: On the analysis of momise data of Korean customs, it would be
seen that even when volumes match, there are too significant difference in the
prices. Petitioner is aware that one price is FOB and other is CIF. However, the
difference is far highethan the associated freight.
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92.Increased import@and Data for updated pericd In the light of Argentina
Footwear case, it becomes essential to submit data for the updated perier in
to show most recent position.

93.CRISIL Report Imports of Causc Sodahad witnessed significant increase during
the relevant peri;

94.Domestic pricesvere adversely impacted because of import price;

95.At some point in time, producers have restricted productian this regard
petitioner submits that production of Caustic &d¢dr any other commodity for
that matter, in general) is governed by two factef$ confirmed orders from the
customers; and (ii) production in anticipation of order (also known as “production
to inventories”). Petitioner submits that the ratio of pr@ébn against confirmed
orders vs. and anticipated orders varies from period to period. While Indian
producers have never allowed production to suffer in case of confirmed orders,
production of Caustic Soda made without confirmed orders naturally gets
regulated depending on market situations.

96.Published results not showing declirfeetitioner submits that published resul
cannot be relied for the present purpase

a. Published results are in respect of artigular segments, whereas the
investigation is irrespect of product under consideration;

b. Even in Caustic Soda, the product under consideration is only in lye form.
Caustic Soda in solid form is beyond the scope of the present
investigation.

97.The allegation made by the domestic Industry regarding misdé&ola of value
based on five alleged transactions cannot be raised before the DG, Safeguard who
has no jurisdiction to determine the veracity of the said allegda®etitioner has
not asked Director General to investigate the matter. Petitioner hay merein
kind attention of the Director General to establish that the correct volume and
price of imports, as the same is directly relevant to the present determination.

98.Chlor-alkali business globally has been historically following a cyclical path of 5
stages over a -3 year time frame Unlike the present situation, as stated in the
submissions made before, imports of caustic soda have never seen the kind of
surge as has been seen now. While the Indian Producers have to face the normal
market situations,hie concern of the Indian Producers is about the sudden &
significant surge in imports, which has threatened serious injury to the domestic
industry.

99.0ut of the 13 manufacturers referred to in the Initiation Notification, confirms that
only three of them hae suffered any losse$he Director General is required to
consider “domestic industry as a whole” for assessment of serious injury. The
Director General is not required to consider individual units. Even if it is admitted
that one company has done guitell, it implies that rest of the domestic industry
has done worse than what the aggregated data shows.

100.0ut of the 130 import consignments of Caustic Soda Lye imported during the
period April 2008 to June 2009, the proof submitted by respondent’ssclient
shows that:

I. Approx. 10% of the 130 entries have been manipulated and are
incorrect.
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il. Import guantity was lower by 22% as compared to figures
submitted by petitioner.

iii. Import prices were higher by 28.80% as compared to figures
submitted by petibner.

101 Petitioner has since obtained a clarifioca from IBIS, which has been made
available to all This makes it evident that the petitioner has not withheld any
information. This further makes it evident that the petitioner is with clean hands
beforethe Director General and the interested parties are attempting to mislead
the Director General without doing sufficient exercise at their end.

102Data of Annual Reports which are noanfidential have been considered as
confidential: Petitioner has not clairdeany confidentiality on annual reports. In
fact, interested parties have repeatedly referred to annual reports.

103Imports are routine in nature for filling the demasupply gap:information
provided by the petitioner shows that the Indian Producers aneghsfficient
capacities, which are lying underutilized.

104.0pportunistic cost and profit determination : Treatment of Chlorine as-a by
product and Cegroduct: The fact that Caustic and Chlorine areproduced is
well known to the Authority. In fact, the formation provided by the petitioner
clearly establishes this fact. Further, since both selling price of caustic soda and
ECU realization has been considered, nothing more is left out in this regard.

105Reliance upon IBIS Datarhe IBIS data is a reliable ttaand has been used
extensively by the various domestic industries in safeguard duty investigations.
The data is also being used and relied upon by Designated Authority on Anti
Dumping. In order to make the entire process transparent the original 1Bl&slat
well as calculated data had been made public and provided to all the parties.

106.Regarding method of normalization incase of 12 BOFven though we have
submitted import data as per the logic given by interested parties, we submit that
data needs to beormalized as per statistical methodology as these shows
abnormal deviation.

107.caustic _manufacturers are not able to supply to end usAss:per the
preliminary findings, pulp and paper industry is the industry which has more
share in consumption of CaustSoda. However, they have decided not to
participate/oppose the investigations. Had it been a case where Caustic Soda
manufacturer were not able to supply to these segments at competitive prices,
they would have joined the investigations and opposed ibpo®f safeguard
duty.Similar is the case for all other sectors, which constitute around 80% of the
consumers of Caustic Soda.

108Most of the Aluminium factories are located in the same region. Hindalco meets
its requirement of Caustic Soda from domestiocprement. Nalco also meets
most of its requirement through domestic procurement. Vedanta claims, it meets
most of its requirements from imports (it is relevant to point out that BALCO and
MALCO were meeting their requirements from domestic sources ofhhgse
patterns of procurement of Caustic Soda had been in place from past few decades.
The pattern changed only now when the international prices drastically fell down.
When international prices declined, the domestic consumers shifted to imports

-22-



which led to lowered sale and downward production even after increased
production capacity. Hence, the contention that the domestic industry is not able
to supply is not correct.

Commentsof Arab Republic of Egypt

109The share of Egyptian imports of the produategligible. The Egyptian imports
should not fall within the scope of any safeguard measure that may be imposed.

Comments of the European Union

110The investigation should not have been initiated given that safeguards affect all
imports, irrespective of tlre origin, and especially because contrary to -anti
dumping and antsubsidy they target fair imports, the WTO standards required to
impose measures are extremely high. This investigation was initiated without
sufficient evidence of serious injury and rausal link could be established with
the increase of imports.

111 Preliminary findings are not based on objective evidence

112 The Article 4 of the WTO Agreement on Safeguards as well as the Indian Law
defines the domestic industry for the purpose of a safegireestigation to mean
the producers as a whole those whose collective output constitute a major
proportion of the total domestic production whereas the complainant industry only
represent 35% of the Indian production

113The commission requested that theestigating authorities to base the analysis
either on the situation of the sole complainant or on the totality of the Indian
producers.

114The Indian investigating authority analyses imports and injury data on quarter
basis “in order to obviate effectsf seasonal variation, if any'However, no
justification has been provided as to the investigating authority’s decision to
replace the analysis based on years in application to one based on quarters.

115There is no serious injury as the share of domestic mteaken by the increased
imports was barely above 1% i.e. from 61.98% in 206%0 60.79% in 20089.

116The price of 14,574Rs./DMT of imports for the quarter 2Q09s in line with
average for previous year.

117.Sales and production increased between JanuatyJane 2009 for both the
domestic producers and the 13 selected domestic producers.

118 Capacity utilization at the end of period of investigation is still very.high

119The average profit considered on annual basis in-P@80&s compared to 2008
09 shows a drantia increase.

120The no. of employees as well as productivity is stable and productivity slightly
increased in the period Jaon’09.

121 There is no causal link analysi©verall Indian producerstill hold more than
90% of the domestic market share and it iiadlt to see how it could be
demonstrated that imports representing only 10% of market share could cause any
serious injury
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122 Factors other than imports like increase in production capacity must have had an
important bearing on the economic situationtleé domestic industry but its
impact was not carefully analyzed.

123Interest of parties concerned other than the applicants must also be investigated
as per WTO Rules.

124.The conditions to impose provisional measures are very strict and required the
existence otritical circumstances which need to be duty justified.

1251Import from various EU countries are already subject toduniping duties and
any ‘double remedy’ should be excluded

Comments of Indonesia

126.The antidumping duty is in force so Safeguard meassirani act of over
protectionism.

127The market share of Indian domestic industry is already®30 in total
consumptionTherefore, imports can be considered as a minor irritant.

128No unforeseerdevelopment as the imports hagreased due to decrease in
import duty (from 20% in 20005 to 7.5% in 2004.0).

129No serious injury or threat of serious injury as injury determination by DGSG
based on selective analysis of data. Production increased in Q1 and Q2-of 2008
09 over the preceding period and remained stablthéobalance of the year.

130.Capacity increased more than demand during the period @066 200809.

131Domestic sales of both domestic industry and the 13 producers have been
consistently increasing during the period 2Q060 200809.

132The imports from mdonesia is below 3% and hence it should be excluded from
safeguard measure

Commentsof Republic of Korea

133 The increase in imports is not sudden but the result of a continuous trend.

134.The quantitative analysis is required for V curve since April, 2008.

135The fall in capacity utilization is not a recent change but a trend that has been
occurring since 2005.

136.There has been no actual damage inflicted on employment.

137.The relationship between capacity and demand lacks logical evidence.

Comments of Mexico

138Mexican imports are less than 0.1% of the total imports in any of the period
concerned.

139The joint participation of imports from the developing countries that are members
of the WTO does not represent more than 9 percent of the total imports in each of
the five periods analyzed, as well as in the period as a whole.
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Comments of Taiwan

140Taiwan may be considered developing nations and the exports of Taiwan should
be excluded as the export from Taiwan constitutes small proportion.

141 There is already antlumping dity on imports if imported from some countries.

142There is no sufficient evidence for imposition of safeguard duty on imports from
Taiwan.

Commentsof Thailand

143The data related to a period after the notice of initiation cannot be taken into
account and #refore, investigation period can only run until June 2009.

144There is no injury because most of the injury indicators (production, sales,
production capacity) show a positive development and other injury factors (such
as profitability and market share) has#her remained positive or stable over the
entire period. The DG(SG)'s findings of serious injury based on selective
analysis of available data.

145There is o causal link as injury is not due to increase in imports as share of
imports in total consumptioin below 10% between 20@¥ and 2008)9.

146.The serious injury cannot be said to be the consequence of increased imports of
Caustic Soda Lye generally, or from Thailand particularly.

Submissions oiM/s. Basic Chemical Solutions Far East Pte Ltd. & Hindugan
Uniliver Ltd. and others

147 Applicants must be domestic industry as defined under the Customs Tariff Act,
1975(Section 8B(6)(b) ) which intalia defines domestic industry as that whose
collective output of the like article or a directly competitiveicéet in India
constitutes a major share of the total production of the said article in India. The
present petition has been filed by thapplicants who collectively accounted for
a meager 34% of the total production of the subject goods in India whiob by
means can be said to constitute major share of the total production. In order to
overcome the threshold requirement for filing thetjpet, the DG(SG) suo moto
collected data for thirteen manufacturing units who constitute 65% of the total
domestic poduction. The DG, by acting in aforesaid manner, has subrogated into
the shoes of the so called domestic industry and such action is not recognized
under law. DG, based on its own finding in Hot Rolled Coils/sheets/strips
investigation, ought to have refed the Application.

148The applicants have failed to submit any information/ene® on unforeseen
developments leading to claimed increase in import.

149Whether or not an industry is salfifficient is no factor determining the
appropriateness of a safeguardasures.

150There is serious geographical imbalance between the demand and supply of the
subject goods in India. The major consumers of caustic soda are located on east
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coast of the country whereas the suppliers are operating on west coast. The table
below slows the production capacity region wise

Region | Total Capacity | Capacity No. of | Capacity Range
(TPD) Distribution Plants (TPD)
(%)
EAST 114 13 8 40-36%
WEST 461°F 52 16 40-80C
NORTH 1171 13 4 235-33¢
SOUTH 194: 22 9 11C-37¢

1511t is evident from the Table above that the installed capacity on the east coast of
the country is the lowest among four regions even when the demand is maximum
there due to the operation of mamuminummining firms. Hence, in spite of a
higher total hdian capacity, the domestic industry is not able to cater to the needs
of major consumers of caustic soda located on east coast at competitive prices.

152In the instant case, it is evident that factors other than increased imports are
causing injury to the amestic industry. The data submitted by the applicants
clearly shows that 92% of total imports of subject goods in -Z8®&ere subject
to anttddumping dutiesTherefore, given the volume of imports subject to-anti
dumping duties, it is obvious that theotacause for alleged injury is dumping of
the goods and not increased imports.

153 There is no economic rationale in imposing the-datnping duty and safeguard
duty simultaneously on same product. In both the cases, injury or threat of injury
to the domestiindustry should exist. In addition, in both cases the investigating
authority is obligated to consider almost same economic parameters to come to a
conclusion of injury. In the instant case, the -ahtinping measures imposed by
DGAD have already eliminadiethe injury caused by dumped imports. There is no
warrant to impose safeguard duty in addition to the existing antidumping
measures. If both the duties are imposed, it would amount to excess protection to
the applicants for one & same injury.

154The import @ta provided by the applicants in the petition suffers from grave
discrepanciesln order to convert quantity of goods imported in LMT units into
DMT units the applicants have chosen conversion factors at their whim and fancy
without providing any explaniamn.

155 The preliminary findings dated 15 Oct 09 do not meet the requirements of Rule 8
and 9 of the Safeguard Duty Rules.

156.0n the basis of the data maintained by DGCIS, there is no significant and sharp
increase in imports. An analysis of market share takerincreased imports
would show that the total domestiedustry(taking the entire Indian production
into account) has lost a meager 2% of market share in@2@dmpared to 2007
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08. A meager loss of 2% in market share cannot be said to be serious injury
within the meaning of Article 4.1(a) of the Agreement read with Section 8B(6)(c).
157.The total sales of the 13 selected units and entire domestic producers have seen
significant increase in 20089 compared to 20067 levels. The increase comes

to 14%. Accoding to table 24 of the PF, tlilemand for subject goods hasly
increased by 2% during the same period i.e. AMD8visavis 200607.
Therefore, when demand has increased only 2%, the domestic industry has seen
an increase of 14% in its level of saldsere is no question of injury.

158The production of selected 13 units has increased by 19% irn@DB8mpared
to that of 200€07.

159There is no adverse impact on capacity utilization. The domiesticstry (13
units) hasncreased their capacity by 21% in 3009 from that of 200®7 level
where as the demand increased only by 13% during the same period.

1601t is well known fact that caustic soda industry is cyclical in nature. The fall in
profits in Q1 of FY 0910, thus, cannot be determinative of the trendttud
profitability of the industry. The industry has seen drastic fall in profits in past
also when there was no alleged increase in imports.

161There is no adverse impact on employment as it can be seen that the total number
of employees has increased fron83lemployees in 20008 to 2166 employees
in Q1 of 200910. Hence there is no injury on this account also.

162The causal link between increased imports of the product concerned and serious
injury or threat thereof is missing.

163The claim regarding surplus exparapacities in other countries is completely
unsubstantiated. Even with the increase in the surplus capacity in North America,
Europe and China post August 2008, the imports have shown a substantial fall in
the following months. In fact the volume of imp® has fallen to zero level in
Nov-Dec 2008. Hence, there is fall in the imports of the product concerned even
when there is increase in the surplus capacity.

164.Electro Chemical UniRealization(ECU Realization have increased.he prices
of chlorine are sowing upward trend. In fact, in July 2009 the prices of chlorine
are more than the price level of Oct 2008. Based on ECU realization there is no
injury to domestic industry.

165The adjustment plan submitted by the domestic industry is nothing but just over
enthusiastic statements without any concrete evidence as to how they are going to
achieve the same. Since 95% of units are already operating on membrane cells
process, there is virtually no possibility of further decrease in the cost of
production and alspower consumption as membrane cells technology consumes
minimum power.

166.Assuming arguendo that imports are low priced leading to price undercutting, the
antrdumping law takes care of both the increased volume of imports and the
subsequent price effects. i¢ for this reason that investigating authorities
globally, especially those of USA, Canada, Jamaica etc. decline to apply both
measure simultaneously. The European Commission’s practice is to repeal,
amend or suspend the existing ahiimping or antsulsidy measure in case
safeguard duty is also proposed to be applied. Thedamtiping and Subsidies

-27-



Commission of Jamaica only applies the higher of the two duties in case both the
duties are in effect.

167.The domestic industry providegabulated figures forlaminium and paper and
pulp industry to show that there would be no impact on prices of end products of
these sectors even if 20% safeguard duty on imports of caustic soda is imposed.
Interestingly, once again, the domestic industry does not provide asgneg
supporting the whimsical figures in these Tables. Secondly, the domestic industry
has conveniently ignored the impact on prices in soap industry.

168If safeguard duties are levied on caustic soda, that would amount to double
penaly to the importers ad users of the product concerned. This, in turn, will
increase the prices of caustic soda based products for the general public. Caustic
soda is used in chemical, paper, soap and metal industry. It is necessary for all of
these industries to have suppla&scaustic soda at economical prices to serve the
general public.Imposition of safeguard duty would, thus, be against public
interest.

Submission ofM/s Tricon Energy Itd, USA ; Hanwha Chemical Corporation
Korea RP, Fermosa Plastic Corporation Taiwanand others

169The applicants are habitual users of Trade Remedy measures. There is already
Anti-Dumping Duty on the import of Caustic Soda from 11 countries. Hence
Safeguard measures are not warranted. At best the review of exsitng
Dumping Dutymeasuresan be done.

170The China and Indonesia accounts for 60% of all imports. The applicants could
have moved to DGAD for revision of ADD from these two countries only instead
of Safeguard measure.

171There are very few integrated units of Caustic and chlorinedia. The Indian
producers have not provided any data regardpgyationf their Chlorine sales
without which the injury analysis is not feasible.

172There is no reason for the Director General of Safeguards (“Director General”) to
recommend the impositioof provisional safeguard duty as the Applicants have
not suffered any injury and there are no critical circumstances justifying
imposition of provisional duties.

173The demand for Caustic Soda is expectedrtav at CAGR of 4.9%from 2.27
MT in 200708 to 290 MT in 201213. Caustic Soda capacity is expected to
increase at CAGR of only 3.9% from 2.74 MT in 2008 to 3.317MT in 2012
13. However, Caustic Soda production, which is constrained by Chlorine
demand, is expected to increase from 2.16MT in ZI®# 2.75MT in 201213.
The mismatch in supply and demand is expected to be supplemented by imports.

174The Preliminary Findingbave ignoredhe principlesof Natural Justice and the
principles governing investigation contained in Rule 6 Proceeding expediious
with the conduct of investigation in case of Critical Circumstances as contained in
Rule 9 still requires DG to follow the Principal of natural justice as expeditiously
is merely defined as “ marked by or acting with prompt efficiéncy

175Director Generalbeing quasi judicial authority is bound by tpenciple of
Natural Justice.
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176.The applicants haveot disclosed the methodology applied to the IBIS data to
show that how the data has beenexiktd The applicants should be put to strict
proof for their inport detail submission particularly the conversion of LMT to
DMT.

177The application with mere 35% of Indian Production should not have been
accepted for the purpose of initiation. The reference quoted in the Preliminary
Findings i.e. ArgentinaPoultry casdas of Anti-Dumping Duty. The standaraf
evidencefor Safeguard is much higher.

178Director General himself in the final findings of HR Colil case dt. 08.12.2009 has
observed that the definition of domestic industry does not recognize the concept
of supportersHowever in this case the Data of supporters have been provided
afterinitiation of investigation and hence the same does not satisfy the definition
of D.l. as per the Act and the Rules. The DG should have asked the DI to redefine
the scope of DI ratheh&an introducing the ad hoc supporters with no standing to
file the application.

179The applicant association as deliberately included only those industries whose
state of affair can magnify the injury in the Domestic Industry.

180.The interpretation of ArgentinaFootwear cas® include the period after filing
of application in the Period of Investigatiannot correct The DG must examine
trend of import over the period of investigationtoghe most recent point of time
i.e. just before the period of investiipn as held by the Appellate Body in the
US- Steel Safeguards case. The Director General himself in Carbon Black case
has refused to accept new evidence after initiation of investigation. The similar
stand has been taken by DG Safeguards in Flexibkes&tek polyol case. Hence
in this case the DG has wrongly extended the period of investigation beyond that
established in the application.

181The price of the goods is not a factor in safeguard investigation as per the
relevant rules. If anyactor other tha increased import likéower price is the
reason of serious injury than the case should be referred to DGAD.

182The globalmeltdown whichaffectedall the industries across the woddnnotbe
considered as unforeseen development for the purpose of safegbandanel in
Argentina Footwear case has excluded the Tequila Effeatin American
Economic slowdown) from consideration of the potential injury.

183The Domesticlndustryhas not suffered any serious injury as it has exhibited
positive trend in most of éhfactors listed in Art 4.2(a) of the SG Agreement.

184.The existencef surplus capacity in exportirgpuntry isnot the relevant factor in
SG investigation.

185The totalimport is only 9% of the market in @ and henceannotbe treated as
threat todomesticdndustry

186.The market share of DI has not changed much. The DI is selling 100% of
Chlorine and is regulating the production of Caustic as per the chlorine output.

187.The Capacity Utilization has come down in-08 due to global economic
slowdown and not becaei®f the increased imports. Further the DI has increased
its capacity.
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188The DI has not been suffering from any substantial loss in profit. The profits in Q
1 of 200910 are down but the state of industry cannot be judged by the result of
one quarter.

189 The Dl has not suffered any injury in terms of employment and productivity.

190The excess capacity in foreign countries is not valid consideration in determining
injury. Further the excess capacity is in US, China and Europe, but the blanket
safeguard measure haselm recommended for all the countries.

191The average quarterly net sale realization in109s higher than the average
quarterly net sale realization in 2008. This shows that the cyclical nature of
business is the cause rather than increased importeddromy is expected to
improve September onwards.

192The low chlorine price in India should be investigated. The reason appears to be
captive use of Chlorine. The low price of Chlorine is inflating the cost/ price of
Caustic Soda which is sold in the market.

193 The downward trend in ROCE owing to difficult economic circumstances and is
not limited to the ChleAlkali sector.

194.The price is just one of the factor for consideration in determining injury and it
cannot be taken for injury analysis. For that the coraethority is DGAD. The
downward sale after Jan’09 is because of global meltdown and not increased
import. Further the annual production in-08 is highest compare to @B and
06-07.

195The production by Domestic Industries is limited to the demand ofrigalo
which is not sufficient for end user.

196The DI should furnish costing of Chlorine and it should be taken into
consideration while determining the costing of Caustic Soda and NIP.

197.There is no Causal link between increased imports and serious injury. The
examination of injury factors reveals that DI's sales, production, Capacity
Utilization, Profit and profitability has not been affected by increased imports.
The injury to DI is attributed to :

198Low demand and price of chlorine in Indian market.

199 Setting g of new Al. plant has been deferred thus likely demand was not there
in 09-10.

200 Production curtailed in June due to water shortage.

201.Chlor-Alkali has cyclical demand. Right now the cycle is not favorable.

202The users are located in the East coast of Indiereds the D.l. on the west
Coast. The transportation cost is driving the users towards import.

203 There is no critical circumstances for provisional duty as most of the economic
factors are showing positive trend.

204.The applicant’s claim of conversion of Mergucell to membrane cell is
misleading and wrong as 93% of installed capacity in India has Membrane Cell.
Reduction of freight cost is not in the hand of DI. The improved realization claim
of DI is misleading as despite of 10 years protection from DGAD Htiaee not
done anything for consumption of chlorine.

205 Applicants have emphasized on importance of chlorine but neglected to deal with
importance of Caustic to the public at large. The effect of SG duty on Caustic will
affect the large workforce of Caustiwdustry.
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206.Further the application of Safeguard measure and ADD measure on same product
is not as per the policy of Central Government.

207.As per CRISIL report (CRISIL Research May 2009), the imports are set to grow
because of demandsupply mismatch in the Doestic Industry. This shows the
inability of the DI to cater to market demand.

208The applicant themselves have submitted that there has been steep fall in Caustic
Price, the import price declared is not real, there is difference in contract and spot
price aml there has been historical dumping. The allegations suggest that the
injury suffered by DI is because of unfair trade practices such as dumping and
circumventions. The Safeguard Rules clearly provides that if factors other than
increased import are caugimjury than the injury to DI cannot be attributed to
increased imports and such cases must be referred by DG to the concerned
authority like DGAD as appropriate.

209Various data submitted in the written submissions, applications and preliminary
findings areat variance.

210The capacity has gone up by 25 % comparilfg Quarter of 0910 with the -
Quarter of 0807. Thus the Capacity utilization has decreased because of the
increase in Capacity of DI and limited use of Chlorine or viable means of its
disposal The decline in Capacity Utilization has nothing to do with the imports.

211 The Net Sale realization shown by the domestic industry in post hearing written
submission is absurd. The sale price is as high as Rs. 25,000/ ton in Delhi in Dec.
2009.

212 The adjustient plan is not viable and does not justify the imposition of safeguard
duty.

Submissions of PT Sulfindo Adiusahand others

2130verall examination of the petition and preliminary findings reveals that they
lack the required objective and quantifiabletadled analysis on the basis of
objective evidence of elements of increased import, serious injury, critical
circumstances, unforeseen development, restructuring plan, causality and public
interest as required by Article XIX of GATT 1994 and WTO Safeguard
Agreement (“*SGA”) which have been affirmed by WTO jurisprudence in a
number of Reports. Also there were a large no. of procedural errors regarding the
initiation and preliminary findings of the case.

214The annualized data of the Indian domestic industry e as 13 selected
companies shows and confirmed their perfect healthy performance in all
economic parameters.

215There is no serious injury or significant overall impairment in terms of sales and
production (even on quarterly basis data) suffered by the stamedustry as a
whole or the selected 13 companies.

216The selective analysis of the data on a quarterly basis is non representative. It
misrepresents and exaggerate any injury to domestic industry.

217.There was no causal link between the increased impaadtsha serious injury or
threat of serious injury as alleged by domestic industry because the increase of
imports did not coincide with a decline in the relevant injury factors.
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218There has been no analysis on +adtmibution in relation to the long lasting
existence of antlumping duty.

219There is no impact on employment.

220There was improvement in productivity.

221 There was no significant impairment in capacity utilization.

222The installed capacity of both domestic producers and the 13 selected domestic
producershave increased for almost 26256% from 20062007 to 20022010
while the decrease capacity utilization is orlg% and it happened only in 2008
2009 and Q1 200620.

223The domestic industry has maintained profit . It may be seen from the Annual
Report of DSCL(Management Discussion and Analysis) for the year ended
31.03.09 (which represent part of the alleged period of surge in imports), one of
the top three producers of the subject good, which jointly havehinaeof total
domestic production, it is evidetthat ECU prices reached up to 650 USD till
October, 2008. In the last quarter of 2008, the price slashed, but domestic demand
has not seen any significant decline. The prices bounced back in the first quarter
of 2009 ending 31.03.09. The Performancehid activity of the company during
200809 has been impressive.

224The Indian domestic industry managed to control the market through its
persistent dominant position.

225The domestic producers still held the majority of market share ranging from
81.71%98.63% fom 20062009. The share of domestic producers from 2006
2009 where still relatively above 90% (except on Q3 2dI% and Q2 2008
2009). In fact in Q3 of 2068009, the domestic producers reached their highest
point of domestic market share up to 98.63%.

226 The domestic producers increase their production capacity in a significant rate
for almost 20%25% from 20062007 to 200910.

227.There was no causal link between the increased imports and the serious or threat
of serious injury as alleged by the Indiaomestic industry.

228The 5 of the domestic industry accounted for 36% of the total domestic industry
accounted for 36% of the total domestic industry was the applicant. Upon filing
of petition, DG Safeguard directed information for more companies which
other companies agree to do so. The total 13 companies accounted for 68% of the
total domestic industry. However, there is no proof of letter of support from the 8
companies supporting the initiation of the investigation. A mere statement that
the 8 canpanies provide information to be used by DG Safeguard is not sufficient
to prove that the 8 companies give its supports in the initiation of the
investigation.

229 Public Interest and Critical Circumstance have not been properly analyzed It is
important forthe DG Safeguard to consider that of the total production of the 13
domestic industry, more that 30% are captive consumption for flakes or other
value added products.

230The arguments of low priced imports used repeatedly in the post hearing brief of
the domestic industry as the main reason the domestic industry does not hold
good as the low price imports have been addressed by the imposition of price
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reference in their imposition of antidumping measures applied to most of the
exporting country.

231 The donestic industry has used the wrong instrument to handle the problem. The
landed price in that annex still has not included the antidumping duty, handling
charge, and other import related charges.

232 Historic Imports of Caustic Soda in India. DG Safeguarduhassess this fact
by comparing also with the growing demand and should not read this fact in
isolation.

233 Expected import arrivals impacts market .About expected import arrival for the
months of August and September 2009. The date should be ignoredzby D
Safeguards since it is beyond IP and submitted after the conduct of investigation
has been started.

234. Loss in chlorine should not be attributed to the injury in caustic soda.

235The domestic sale and production has been understated in the compiled data put
up in the public file as is evident from the production per employee
i.e.productivity data.

236The demand of caustic has grown in 24@ The domestic industry does not
have the capacity to meet the market demand. Hence the increased imports were
only to meeé the demand and supply gap. There is no injury to the domestic
producers due to increase in import.

Submissions oVedanta Aluminium Limited (VAL)

237.Domestic Producers are incapable of meeting domestic denenasts are not
the cause for injury to dosstic industry rather imports are caused on account of
demand supply gap in India in Caustic Soda Lye market.

238We have already submitted that an independent agency CRISIL in its Annual
review has already reported that the incidence of import will be dutheto
demandsupply mismatch projected in the industry.

239The VAL has contacted Domestic Producers for supply of Caustic but they did
not fulfill the requirement. To substantiate this claim they have enclosed a no. of
electronic correspondences entered withmestic manufacturers proving that
domestic industry is running to the best of their capacity and not in a position to
manufacture a single MT extra.

240.The capacity shown in application and admitted as it is in notice of initiation and
Preliminary Findingsre highly exaggerated and are not real.

241In the case of Safeguard investigation concerning imports of Oxo Alcohols,
Board on Safeguards rejected the recommendation of the DGSG for impostion of
duty on the sole ground that Domestic Industry in incapablalofhg care of
domestic demand of Oxo Alcohol.

242For every 1 MT of Caustic Soda produced, 0.89 MT of Chlorine is also produced.
The demand of Chlorine is not consummate with the demand of Caustic Soda.
The relatively low Chlorine demand forcers producersctit down production
levels as they do not have safe storage facilities for chlorine and it cannot be
discharged in the air.
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243Initiation of investigation is ab initio void.The domestic producers who have filed
the application constitute only 193f domestic production. A case of initiation
based on a written application of applicant under Rule 5(1) of SG Duty Rules,
1997, the data in respect of 60% of total domestic production must come from the
application filed by applicant. Admittedly on the weitt application data in
respect of only 1/3 of domestic producers were contained. Therefore initiation
of the case is faulty and beyond the scope of applications filed by applicants.

244The adjustment plan of domestic industry must be something whicleisahto
the domestic producers on which they can exercise control. The adjustment plan
of DI is focusing on external factors on which they have no control.

245Precedent of adjustment plaim the case of an application filed by United
Phosphorous in 1999 famposition of SG Duty on imports of Phosphorous for
which investigation was initiated on 15.9.99, the para 21 of final findings of
DGSG is reproduced for clarity

246"t is observed from the data furnished by UPL/SCIL that with all the proposed
efforts to bemade by them in reducing the cost of power and achieving higher
production efficiencies, they may not be cosmpetitive as compared to the
imported yellow Phosphorous, even after three years, the period for which
imposition of SG duty has been requested

2471f the duty is imposed, it is not in the interest of user industry as they will be
either forced to reduce the scale of operations or buy the imported product on
payment of SG duty.

248DG Safeguard is not the proper authority to reject or question d@heaittion
price of Caustic and to investigate the allegation of overinvoicing of Caustic Soda
by the importers. The correct authority is DRI or FEMA.

249There is a sharp increase in demand of Caustic Soda Lye in the Alumina industry
due to expansion. The D$ inot in position to met with the requirement of Al
Industry.

Submissionsof Aluminium Association of India

250A more rigorous standard of investigation (than an-dmthping investigation)
has to be adopted while determining a need for imposition ofsafe duty. As
the only remedy is to challenge the decision in the High Court.

251 Safeguard duties impermissible unless effect ofdumnping duties on imports
form 25 member countries of the European Union (EU) and 10 other countries are
factored out

252There is nomention inthe preliminary finding regarding the manner in which the
DG has taken into account the attimping duties in place against imports of
Caustic Soda from around 35 countries. AAI had pointed this fact in its response
dated October 5, 2®.

253 Moreover, the DG could not have concluded that there was seriousbpsed
injury on account of an adverse prefect of these imports on the Net Sales
Realisation of the DI when the actual landed value of imports from these
countries after imposan of anttdumping duties was significantly higher that the
Net Sales Realisation.
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254For purposes of its Preliminary Findings, the Authority ought to have limited
itself to information pertaining to the “domestic industry” and not other Indian
companies.

255Despite continuous shifts in AMAI’s position with respect to the definition of the
“domestic industry”, it is clear from the Preliminary Findings that the Authority
has not been able to render a positive findings of serious injury even based on six
additiond domestic producers included in the “domestic industry” at the time of
initiation notification dated 20.08.09.

256.Selective resort to facts after period of investigation is not permissible The
authority have chosen the period of investigation (the “POI"JawuaryJune
2009 in the Initiation Notification. But has selectively taken into account
information for the month of July’ 2009 and August’ 2009 in one graph on ECU
sales realization.

257.Shift from actual “serious injury” to the domestic industry to “threfserious
injury” shows weakness of case on injury.

258 ECU concept selectively deployed The preliminary findings now have taken this
aspect into account in a selective manner, without reflecting, however, the reality
that, prices of Chlorine and Caustic ddobear an inverse relationship. The
preliminary findings have ignored the fact that the annual reports for FY-G®08
and quarterly reports for the first two quarters of FY 200%f the 13 companies
representing the DI both reflect this reality andtttiney all show healthy profits
for the chloralkali segment including both Caustic Soda and Chlorine on an
“electro-chemical unit” (“ECU") basis.

259No AMAI submission given to the Authority on “unforeseen event” as required
under Article XIX of the GATT ad under WTO agreement on safeguards

260.Petition must be dismissed outright because AMAI misled the authority and
submitted inaccurate and incorrect data

261 The contention of AMAI that profitability has declined and domestic industry is
suffering financial losss is wrong and 12 manufacturers out of 13 manufacturers
referred to in the initiation notice, confirms only three of them have suffered any
losses after taking into account interest and depreciation.

262Preliminary findings vitiated by neconsideration of Al submissions

263Sudden surge in imports The surge is not sudden. Import of caustic soda have
been on increase since 2608. Imports as a percentage of total consumption,
also increased from 4.1% in 2003 to 6.8% in 200-08

264.The figures pertaining to grtoyment in the domestic industry have shown an
increasing trend which is possible only if there was an increase in production and
profitability of the domestic industry.

265Cost to Sell : The finding that low ECU realization in India has rendered the
Caustic Soda industry unviable in India is not correct. The authority has
completely brushed aside in this regard th CRISIL Report produced by AAI with
its response to the Initiation Notification.

266.The low return on employed capital is not on account of anyasere imports.
Rather, it is the result of increased interest and depreciation cost.
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267.The authority has vailed to take into account the effect ofdamtiping duties in
force on imports of caustic soda from 35 exporting countries on finding that the
impott prices have depressed the domestic prices till August 2009.

268 Factors other than increased imports causing injury.

269No Causal link between imports of caustic soda and the alleged threat to the
domestic industry

270.There are no critical circumstances in thespre case.

271The authority has completely brushed aside AAI's submission that imposition of
safeguard duty would harm the prospects of the aluminium industry which is a
sunrise industry in India

272There is no Restructuring Plan of Any imposition of safegard duty will help
in subsidizing the inefficiencies of Chlor Alkali manufacturers at the cost of
actual users of Caustic Soda Lye. The capacity of Mercury Cell Plants is less than
9% of the total installed capacity and even if all these plants conveertbrane
Cell technology, the impact would be marginal.

273The increase in import of Caustic Soda is not because of any Unforeseen
development but for low demand of Chlorine in India leading to low production
of Caustic.There is no unforeseen developmenthis case which is must
requirement for SG as per WTO appellate body ruling

274The accuracy of import data is questionable in view of the incorrect quantity of
12 B/Es submitted by them on 05.10.2009. Hence issuance of Preliminary Finding
on 15.10.2009 w/o véication of import data of DI is improper and provisional
Duty Notification dt. 04.12.2009 has been issued in great haste.

275The letter dt. 31.12.2009 of DGSG office clearly shows that the descripency
pointed out by the AAI in import data was correct. Elerother descripencies
should also be thoroughly examined.

276.The AAI vide letter dt. 05.10.2009 and objection to Preliminary Findings has
submitted Annual Reports of 12 out of 13 participating companies which shows
that they have posted healthy profit in 8a@® and in QI , Q2 of 20020 also
they are in Profit.But the submission shows that DI is facing losses. Hence the
data provided on Profitability, ROEC and ECU realization should be verified
properly before issuing any Findings.

277.In the initiation Noticeat was shown that M/s GACL is in losses but the AAI has
produced Annual report of GACL for 88 and Q1 of 04.0 which shows profit.
Hence the same is incorrect.

278Some of the participating companies of DI have themselves attributed decline in
profitability to factor other than increased imports like Aditya Birla Chemicals,
Grasim Industry and SEIL Chemical complex have stated that the performance is
effected due to low demand of chlorine. M/s PACL has attributed the same to
availability of power., Grasim agato water shortage in their Annual Reports.

279The average cost of power shown as Rs. 4.705 per Kwh inG®@#nich is
incorrect. As per CRISIL report the cost of power in 2087was Rs. 3.10 per
Kwh and as per its report of Oct. 2009 wherein they haadysed 5 Caustic
Companies, the cost of captive power is Rs. 2.70Kwh and that of purchased one is
Rs. 3.40 per Kwh.
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280.As per Annual report of 9 out of 13 participating companies , the average cost of
power is only Rs. 3.5 per Kwh.

281 The weighted average lardigalue of import should be compared with weighted
average Net sale realization or cost of sale to arrive at the loss suffered by the
domestic industry.

Other Submissions

282 For a safeguard measure to be applied, an applicant needs to prove sudden, sharp,
recent and significant increase in imports of subject goods; unforeseen
developments; existencef serious injury or threat thereof to the domestic
industry; and causal nexus between the increase in imports and serious injury or
threat thereof.

283The selfsufficiency of the domestic industry in itself is no ground under
safeguard law to apply a measure.

284The major consumers of caustic soda are located on east coast of the country
whereas the suppliers are operating on west coast.installed capacity on the
east coast of the country is the lowest among four regions even when the demand
IS maximum there due to the operation of major aluminium mining firms. Hence,
in spite of a higher total Indian capacity, the domestic industry is not able to cater
to the neds of major consumers of caustic soda located on east coast at
competitive prices.

285The domestic industry here mainly contends that due to referencefqrcef
anttdumping duty exporters are able to sell at very low prices while Indian
importers reporprices at above the reference price level. This again is no ground
to be examined by the DG under the safeguard law. In such a case the domestic
industry may move appropriate forum under the Customs Act.

286.The fact that there are already ashtimping dutiesn force on imports of caustic
soda leaves little room for the DG to further proceed in the present investigation
in the light of paragraph 2 of Annex to Safeguard Duty Rules.

287.The WTO decisions quoted by the domestic industry relate to AD cases and not
relevant in a Safeguard investigation.

288The price decline per se is not sufficient to levy safeguard duty. The price
decline should have been caused by a sudden surge in imports which in turn was
caused by unforeseen developments. Merely because thereicge agqxline, no
protection can be given.

289The domestic industry claims that the surge in low priced imports of subject
goods has caused severe decline in profitability. In order to support and illustrate
this claim, the domestic industry has provided datassome selected companies.
That these claims are bald, unsubstantiated and false would be proved by our
analysis as follows. At the outset, we object to this selection of five companies out
of the total 13 companies for data analysis. The Petitionerotaselect five
companies just to simulate injury when 13 companies together constitute domestic
industry.
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290.The data submitted by DI prove that there is no relation between the volume and
value of imports and the profits of the domestic industry

291The domest industry claims that spot prices of the subject goods have
significantly declined and imports are mostly on spot basis. The claim is bald,
unsubstantiated and without any evidence in support.

292The domestic industry has failed to provide any concretecahdrent evidence
on unforeseen developments which is a-necuisite for application of any
safeguard measure. The domestic industry, at page 19 of the submission, mainly
claims the following two points as the unforeseen development:

a. unforeseen circumstaas happening around SBec. 2008 leading to
decline in global demand of the subject goods
b. due to sudden increase in Chlorine demand surplus in caustic soda in the
US market

293 That the aforesaid claims are insufficient is obvious from the fact that asurplu
US market alone cannot be an “unforeseen development” for the purposes of
global safeguard measure. Secondly, most of the extracts as cited by the domestic
industry contradict it own claim.

294The domestic industry has not submitted anything with regatide selection of
Period of Investigation.

295The import figures reported by the domestic industry are grossly erroneous.

296.The domestic industry has provided information on various economic parameters
in order to claim “serious injury”. We reiterate thihe standard of injury under
safeguard law is “very high” and “exacting” as held by Appellate BodyS3n-
Lamb case

297.The domestic industry has provided quarterly figures with regard to its share in
the domestic market. For FY Q®, now the figures fofirst two quartershave
been provided. we request the DG to freeze the POI till July 2009 and all
subsequent data may be rejected.

298Secondly, the figures for Q1 FY QD are not indicative of the trend for entire
year. The data till 20089 would show thathere is only a meager loss 1.87% in
the share of the domestic industry as compared to-2807

299This marginal loss of 1.87% in the market share, with no figment of imagination,
can be said to satisfy the very high standards of serious injury within thengean
of Article 4.1(a) of the Agreement and Section 8B(6)(c) of the Act.

300.The domestic industry has provided data relating to sales of all domestic
producers as well as that of 13 selected producers in separate Tables at page 54 of
the submission. At the ocaét, we highlight that the figures for all domestic
producers is significantly different from that recorded in Table 6 at page 30 of the
Preliminary Findings. The Preliminary Finding shows an increase of 9% in sales
by all domestic producers in 20@® ascompared to 20608. But the new
figures submitted by the domestic industry in its written submission shows a fall
of 2% for the same period.

301The sales, production, capacity utilization and other parameters show healthy
growth.
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302There is no decline in lels of employment. On the contrary employment has
increased in first two quarters of FYQ® both in absolute and average terms
when compared to 20080.

303At paragraph 136 of the Preliminary Findings, the DG notes that the productivity
has increased in QI0Q9-10. Hence there is no injury on this account too.

304The domestic industry claims that the surplus capacity available with foreign
producers is an issue of great concern as it would lead to further increase in
imports. Firstly, this claim is wholly unsulasitiated as there is no relationship
between surplus capacity and imports

305The domestic industry claims that there is significant price undercutting due to
low priced imports. This claim is bald, illogical and unreasonable for reasons as
follow. Except Thiland and Egypt, imports from all countries are subject te anti
dumping duty which is in reference price form. Hence no imports have landed in
the country below the neimjurious price fixed by the DGAD.

306Hence, an evaluation of all the above factors dagsshow any injury let alone
“serious injury”. Further, marginal decline in market share cannot be said to have
caused serious injury whose standard is “very high” and “exacting”.

307.The DG is obligated to examine the other factors which may have caused inj
to the domestic industry and injury thus caused shall not be attributed to imports.
Here, we reiterate that injury, if any, has been caused by the dumping of goods
and for that DGAD is appropriate authority to provide suitable remedy.

3080n the issue obther factors, it is pertinent to mention the chlonimeentory
constraints faced by a major portion of the domestic industry. In fact, a Report
from Harriman Chemsult Ltd suggests that demand for caustic soda has remained
flat even in the first quartef FY 200910.

309In India, caustic soda market remains sluggish during the monsoon season,
especially on India’s west coast.

310The imposition of safeguard is not in public interest.

Findings of the DG:

311The case records, the replies filed by the domestdymers, users/importers,
exporters and exporting nations have been analysed. Submissions made by the
various parties and the issues arising thfeoen are dealt with at appropriate
places in the findings below.

The Indian Market for Caustic Soda: A snapshot

312Nature of Industry: The caustic Soda is manufactured by electrolysis of

common salt. The production of caustic soda is always accompanied with
production of Chlorine in fixed proportion. Both Caustic Soda and Chlorine have
commercial utilities and arused in different industrie€austic soda (sodium
hydroxide) is a versatile alkali. Its main uses are in the manufacture of pulp and
paper, alumina, soap and detergents, petroleum products and chemical production.
Other applications include water treatmh, food, textiles, metal processing,
mining, glass making and others. Caustic soda is also a basic feedstock in the
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manufacture of a wide range of chemicals. It is used as an intermediate and a
reactant in processes that produce solvents, plastics,efignfibres, bleach,
adhesives, coatings, herbicides, dyes, inks and pharmaceuticals. It is also used to
neutralise acidic waste streams and the scrubbing of acidic components from off
gases. It is used in the petroleum and natural gas industries to racidie
materials from hydrocarbons and-gtéses. In the textile sector, it is used in the
chemical processing of cotton and the dying of synthetic fibres. If caustic soda is
in surplus, it can be stored if sufficient capacity is available.

313Chlorine is & essential input to the chemical industry. Of all the halogens,
chlorine is by far the most abundant in nature and is the easiest to produce. More
than 85% of all pharmaceuticals and more than half the products of the chemical
industry depend on chlorirghemistry. These products are used in most industrial
and economic sectors including:

Healthcare;

Agro-food,;

Building;

Textiles;

Transport;

Leisure activities;

. Cosmetics.

314.Chlorine, by its nature, is difficult to store and transport, so it is mainly used a
the site where it is produced in a variety of downstream units such as those for
VCM (Vinyl chloride monomer, the building block for PVC), and the plastic PVC
(Polyvinylchloride). There is negligible international trade of chlorine.

NougbkrwbdpE

315As production of Castic Soda cannot be delinked with the production of
Chlorine, the industry is known as Chlalkali industry. The demand, supply and
price dynamics of both Chlorine and Caustic Soda affect health of the Industry.

Indian Caustic Soda Industry in the Intemational market:

316. Caustic Soda has general uses in a large number of industries. The growth of
caustic soda industry is largely dependent on overall growth of manufacturing
sector. Approximately 7% of domestic demands were met by imports in past.
China, hdonesia, Europe, Thailand, Qatar and USA are the main exporting
nations to India. India does not have significant presence in export market of
Caustic Soda. Indian producers have been exporting around %2% of their
production.

317.The installed production capigy in India is about 20% of installed capacity of
North America, 22 % of Europe and 12% of China. The market size in India has
been growing and to meet the growing demand the installed capacity has also
grown at the same pace leading to gradual increpsadiiction in past years.
Even after gradual increase in capacity and production in past years, the Indian
Caustic Soda market is less th&a 6fthe World Caustic Soda market.
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Need for Safeguard Investigation:

318The Alkali Manufacturers Association afidia (AMAI) filed an application for
imposition of Safeguard Duty on imports of Caustic Soda into India to protect the
domestic producers of Caustic Soda against serious injury/threat of serious injury
caused by the increased imports of Caustic Soda md@.l They have also
submitted that the increased import has made their industries unviable and that the
industry has been running on losses. The loss in profitability and market share are
causing irreparable loss and thus provisional safeguard duty di®urdgposed to
protect domestic industry. The evidences produced by them had shown prima
facie case of threat of serious injury/ serious injury. Hence, the investigation was
initiated on 20th August, 2009. During the course of investigation the applicants
produced detailed evidences relating to critical circumstances and requested for
imposition of provisional safeguard duty.

Provisional Safeguard Duty on Caustic Soda

319The Preliminary Finding, recommending imposition of provisional safeguard
duty at the ate of 20%for 200 days was issued ol5" October, 2009 The
Central government imposed provisional safeguard duty at the rate of 15% for
three months vide notification numhE31/2009Cus dated 4.12.2009

The product under investigation:

320The product oder investigation is “Sodium Hydroxide also known as Caustic
Soda in lye form”. Caustic Soda is classified underlsedding No. 281B2000f
Schedule | of the Customs Tariff Act 1975. Caustic Soda is chemically known as
NaOH. Caustic Sodge is a soapystrongly alkaline odourless liquid widely used
in diverse industrial sectors, either as a raw material or as an auxiliary chemical. It
is used in manufacture of pulp and paper, newsprint, viscose yarn, staple fibre,
aluminium, cotton etcThere is no contgion of any interested party on the issue
of product under investigatioimhe available factshow that the imported Caustic
Sodalye and domestically produced Caustic Sddee have similar technical
characteristics, sold through the same marketing cl&aand can be used by the
user interchangeably. Therefore, the imported Caustic §eda considered to
be ‘like or directly competitive’ article to domestically produced Caustic Soda
lye.

Domestic Industry:

321 Section 8B(6)(b) of the Customs Tariff A&B75 defines domestic industry as
follows:

(b) “Domestic industry” means the producers
as a whole of the like article or a directly competitive article in India; or
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whose collective output of the like article or a directly competitive article in India
constitutes a major share of the total production of the said article in India.

322In the instant case the application has been filed by Alkali Manufacturers

Association of India (AMAI), % Floor, Pankaj Chambers, Preet Vihar
Commercial Complex, Vikas MargNew Delht 110092 for imposition of
Safeguard Duty on imports of Caustic Soda. The applicant has disclosed the data
of certain companies who constitute 35% of Indian production. They have also
contended that ‘major’ does not mean more than 50%. In sumotheir
contention they have referred to the Report of the Panel in the matter of
Argentina Definitive Anti-Dumping Duties on Poultry from Brazil. However,
without going into legality of the contention made by the applicant, the safeguard
investigationwas initiated based on 13 (thirteen) manufacturing units of Caustic
soda as domestic industry, which constitute more than 60% of the total domestic
production of India. The preliminary finding was issued considering the 13 units
as ‘domestic industry’. Td#se manufacturing units are:

M/s Punjab Alkalies & Chemicals Ltd. (Unit I & II), Nangal Una Road, Naya
Nangal, Distt. Ropar, Punjab.

M/s Siel Chemical Complex, ( A unit of Mawana Sugars Ltd.),MlKhadauli,
Charatrampur, Rajpura, Dis®atiala

M/s Grasim Industries Ltd., Chemical Division, P.©OBirlagram,

Nagda (M.P.)

M/s Gujrat Alkalis, and Chemicals LtdDahej, P.O— Dahej, TaVagra, Distt
Bharuch.

M/s Gujrat Alkalies and Chemicals Lté. Baroda, P.O.Petrochemcials, Ranoli,
Baroda—391346.

DCM Shriram, Shriram Fertiliser & Chemicals, A unit of DSCL, Kota.

Shriram Alkali & Chemicals, 749, GIDC Indl.Estate, Jhagadia, Bi®haruch,
Gujrat—393 110

M/s Reliance Industries, Ltd., Dahej, Dahej Mfg Div, P-ODahej, Distt
Bharuch, Gujrat 3921.30.

M/s DCW Ltd, Sahupuram, Distt Tuticorin

Indian Rayon, A unit of Aditya Birla, Nuvo Ltd., Junagarh Veraval Road,
Viraval, distt—Junagarh, PIN-362012.

M/s Gujrat Fluoro Chemicals Ltd., Plot No-B2 GIDC, Industrial Area, Dahej,
Bharuch- Gujrat

M/s Kannoria Chemicals & Industries Ltd., P.©.Renukot- 231217, Distt-
Sonebhadra.

Aditya Birla Chemicals (1) Ltd., (formerlyM/s Bihar Caustic & Chemicals),
Garhwa Road, At &PO. Rehla, Distt. Palamu (Jharkhand)

323Share of these 13 manufacturingitanin total production of India has been

between 60 to 71% in last three years.

324The interested parties submitted their comments through written submissions and

verbal submissions during public hearing. It was submitted that 35% can not
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constitute majority Majority, ordinarily means, more than half. The findings in
Report of the Panel in the matter of Argentilgefinitive Anti-Dumping Duties
on Poultry from Brazil is not relevant in the instant case, as safeguard laws and
anttkdumping laws are differentlt was also submitted that the investigation
should be either on the basis of situation of sole applicant or the total industry.
Some of the interested parties submitted thatDirector General should confine
to the facts contained in the application.

325The issue was analyzed. The dictionary meaning of ‘major’ is ‘important,
serious, or significant! It is also a fact that the investigation is carried out to
determine existence of ‘serious injury’ or ‘threat of serious injury’ to the domestic
industry. Tke imposition of safeguard duty is likely to affect all the domestic
producers. The Section 8B(6)(b) of the Customs Tariff Act 1975 defines
domestic industry as all the domestic producers of the product taken together or
those domestic producers who cdlileely constitute major share of domestic
production. Therefore, it is necessary that the evidence of the domestic producers
being important, serious or significant is accompanied with the claim.

326 The question, whether the Director General has to confitlgetéacts contained
in the application, finds its answer in Section 8B(1) of the Customs tariff Act,
1975 Safeguard Rules and overall scheme of the Agreement on Safeguard. The
Section 8B(1) empowers the Central Government to impose safeguardaétety ,
conducting such enquiry as it deems fithe Safeguard Rules provide for
investigation of the existence of ‘serious injury’ or ‘threat of serious injury’ by the
Director General. The word ‘enquitymeans‘an act of asking for information’
and the word fivestigatiol meansa careful search or examination in order to
discover facts. The word ‘enquftyalsomeans a close examination of a matter in

! The Concise Oxford Dictionary of Current English (Clarendon Press, 1995) p.882

2 Enquiry (n) an act of askimgr information The Concise Oxford Dictionary Tenth Edition (Indian
Edition) Oxford University Press

}investigation [<Q™Y-VW<-JH<U%Q @

n

the act or process of investigating; a careful search or examination in order to discover

facts, etc.
investigationa | adj

Collins English Dictionary — Complete and Unabridged 6th Edition 2003. © William Collins Sons & Co. Ltd 1979, 1986
© HarperCollins Publishers 1991, 1994, 1998, 2000, 2003

*in-quir-y

n. pl. in-quir-iesalsoen-quiries

1. The act of inquiring.

2. A gquestion; a query.

3. A close examination of a matter in a search for information or truth.

Synonymsinquiry, inquest, inquisition, investigation, probe, research

These nouns denote a quest for knowledge, data, or tréited an inquiry about the lost

shipment; holding an inquest to determine the cause of his death; an inquisition into her p¢ litical
activities; a criminal investigation; a probe into alleged polareuption; scientific research.
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a search for information or trutthe Black’s Law Dictionary defines ‘Inquiry’
as ‘A request for informatin, either procedural or substantive’.

327.The overall scheme of the Agreement on safeguard as well as safeguard Rules
also provide for discovery and examination of facts. Therefore, the contention that
the Director General has to confine itself to the factetioeed in the application
is not tenable.

328In the instant case, the application was filed by Alkali Manufacturers Association
of India (AMAI). The Alkali Manufacturers Association of India is the
Association of all the domestic producers of caustic soderéefore, Alkali
Manufacturers Association of India is competent to file application for imposition
of safeguard duty under Rule 5(1) of the Safeguard Rules. However, the
contention of the applicant that those domestic producers, who collectively
produce 3% of total Indian production, constitute ‘domestic industry’ cannot be
accepted as no evidence to show that these industries have important, serious or
significant share could be produced by the applicant. Moreover, there is no
evidence on record that & producers could collectively reflect representative
state of whole of the industry.

329The Section 8B(6)(b) of the Customs Tariff Act 1975 gives two options for
definition of the domestic industry, firstly all the domestic producers of the
product takertogether, and secondly those domestic producers who collectively
constitute major share of domestic production. The first option has inherent
advantage that it represents the complete state of the affair of the industry of the
concerned product. Thereforehen it is practicable to consider whole of the
domestic producers as ‘domestic industry’, treating whole of the domestic
producers as ‘domestic industry’ ispaeferredoption. Thereforeall domestic
producersof caustic sodacollectively, are treatedsgddomestic industry’ within
the meaning under Sec 8B (6) (b)(iii) of the Safeguard Duty Rules 1997.

Period of Investigation:

330It has been contended by some of thterested partieshat the period of
investigation should be fixed at the time of irtibam of investigation and the
analysis of data should be done only on annual basis.

331The issue has been examined. The Customs Tariff Act, 1975, the Custom Tariff
(Identification and Assessment of Safeguard duty) Rules, 1997, the Agreement on
Safeguard or #relevant Article XIX of GATT does not specifically define what
the Period of Investigation should be. However, the issue of period of
investigation has been dealt extensively in the panel's report on Argentina
Footwear as well as Appellate Body Report Angentina Footwear, which are
being produced below;

The American Heritage® Dictionary of the English Language, Fourth Edition copyright ©2000 by
Houghton Mifflin Company. Updated in 2009. Publishe#ibyghton MiffinCompany

> Inquiry: 1. Int'l Law. Fact Finding (2) 2. Parliamentary Law. A request for information, either
procedural or substantive.
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“Argentina— safeguard measures on imports of Footwear; Report of the Panel

8.216 Regarding the investigation’s almost exclusive reliance on end
pointto-endpoint comparisons in its analysis of theadlyes in the situation of

the industry, we have the same concerns as were noted above with regard to the
“increased imports” analysis. Here we note in particular that if intervening
trends are not systematically considered and factored into the anathsis,
competent authorities are not fulfilling Article 4.2(a)'s requirement to analyse "all
relevant factors”, and in addition, the situation of the domestic industry is not
ascertained in full. For example, the situation of an industry whose production
drops drastically in one year, but then recovers steadily thereafter, although to a
level still somewhat below the starting level, arguably would be quite different
from the situation of an industry whose production drops continuously over an
extended periodAn endpoint-to-endpoint analysis might be quite similar in the
two cases, whereas consideration of the yteayear changes and trends might
lead to entirely opposite conclusions.

We believe that consideration of changes over the course of theigatiest
period in the various injury factors is indispensable for determining whether an
industry is seriously injured or imminently threatened with serious injury. An
endpoint-to-endpoint comparison, without consideration of intervening trends,
is veryunlikely to provide a full evaluation of all relevant factors as required

Appellate Body Report

Note 130:

The Panel, in footnote 530 to para. 8.166 of the Panel Report, recognizes that the
present tense is being used, which it states "would seem tatmthat, whatever

the startingpoint of an investigation period, it has tend no later than the very
recent past." (emphasis added) Here, we disagree with the Panel. We believe
that the relevant investigation period sldwot only end in the very ecent past,

the investigation period shoulte the recent past.

332From the above it is apparent that neither the Agreement on Safeguard nor the
relevant provisions of WTO provide specific definition or interpretation of the
period of investigation. The Agellate Body Report has given the finding in
unequivocal terms that the relevant investigation period should not only end in the
very recent past; the investigation period should be the recent past. Therefore, the
period after filing of the application caat be ignored in safeguard investigation.
However, in order to meet the requirement of natural justice, it is imperative that
the information received or collected after initiation of investigation is accessible
to the interested parties.

333Regarding the antention that the analysis of data may be done on annual basis

only and not quarterly basis, it is noted that there is no specific prescription or
proscription in the law on the manner of analysis of data. Further, the Article XIX
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of GATT imposes condities of increase in import on account of unforeseen
developments and existence of serious injury or threat of serious injury on
account of increased imports for imposition of safeguard duty. In order to
ascertain, whether there is any increase in import cooumt of unforeseen
developments or not, it is necessary that the imports after the unforeseen
developments are compared with imports prior to the unforeseen developments.
Therefore comparison and analysis of data based on calendar year or a financial
yea may not be appropriate in all cases especially when the unforeseen
developments happen in mid of the year and not spread over a long period.

334Further, the size of Period of investigation is not specifically defined in the law.
However, it should not b@b small to be considered as temporary phenomenon.

335As the initiation of investigation has been done in the mid year, the annual
information may not be very recent information. Therefore, for the purpose of
analysis, quarterly figures have been acquirdd. order to obviate effects of
seasonal variationif any, the comparison has been made with corresponding
periods of preceding years. The abbreviation Q1, Q2, Q3 and Q4 denote April
June, JulySeptember, Octobddecember and Janualarch respectively.

M ethodology and Source of information:
Import Data:

336.For the purpose of import data reliance has been placed on DGCIS figures up to
FY 200708 and IBIS for the subsequent period. The transaction wise details of
the information have been kept in the puliile.

337.The interested parties contended that some of the entries of IBIS data are not
relating to imports of caustic soda, and the conversion of LMT to DMT is not
based on correct premise. The AAIl and M/s Vedanta submitted 12 photocopies of
certain documes, claimed to be copies of Bills of Entries, in support of their
claim. They further submitted that there is a possibility that such errors may be
present in case of other entries of IBIS data and their conversion methodology.

338In order to devise a metholbgy to verify correctness of import data and arrive

at correct import volume and value, a meeting was called, which was attended by

consultants and interested parties. After detailed discussion on the issue,

following methodology was adopted.

1. In order tomatch and reconcile the IBIS data received, the original IBIS data in soft
form should be exchanged and be compared by each other.

2. The AAI representative to submit within three days any other B/E where there is any
discrepancy in quantity beside the B2Es submitted. The AAI would submit
complete documents related to the 12 import consignments for verification of import
guantity and value.

3. The petitioner would offer entry wise comments on the objection of the consultant of
M/s HLL relating to imporfigures.

-46-



4. The import data of four major ports namely Mumbai, JNPT, Kandla and
Vishakhapatnam, which constitute substantial portion of imports may be procured
and circulated to all who requests for the same.

5. The exporters through their consultants presernihe meeting were requested to
provide month wise F.O.B. value and quantity exported to India..

339Accordingly, the raw IBIS data, as received from the data collecting agencies
were kept in the public file. The soft copy of data was also sent by theaagppo
all those who requested for the same. The Customs data relating to imports of
caustic soda frorfour main ports was also collected. Copies of the data was also
made available to all those who requested.

340The transaction wise data was filtered émnove all transaction which does not
pertain to the product under consideration by checking the description of the
product. The unit of quantity was found from the data and the same was
considered as unit of measurement of the volume

341The data of five may ports received from the Customs Commissionerates of
those ports and that from IBIS for import of Caustic Soda Lye from ports other
thanfour major ports hee been compiled and taken into consideration for period
April 2008 to September 2009.

Informat ion relating to other economic parameters:

342The other economic parameters relating to all manufacturers of India have been
sourced from the Alkali Manufacturers Association of India (AMAI) and
individual units.Necessary verificatioof individual units has been conducted
wherever found necessaRurther, the study report of Harriman Chemsult Ltd., a
widely used journal on ChleAlkali Industry has also been referred. If any other
information is used the source is mentioned with the informataornther,the
capacity of unit is the actual functional capacity reported by individual units.

343Increased Imports: The table below gives the Quarterly import figures relating
to caustic soda in lye form.
Table 1

Quarterly Imports(DMT){Dry Metric Ton}
Quarter| 200607 | 200708 | 200809 | 200910

Q1 33641 | 32149 | 6876( | 9626(

Q2 15762 | 18149 | 28,¢4S | 32262:

Q3 45114 | 59299 | 6,78¢

Q4 20186 | 22614 | 7392¢
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344.The imports in the Q4 of 20089, Q1 andQ2 of 200910 are more than the
imports which took place in any quarter hretpast three yearshe total imports
during Januarnseptember, 2009 is 4,92,8TIMT against imports of 1,20,323
DMT showing increase by more than 300%.

345Therefore, the final determination is that thexa sharp, sudden and significant
increase in impdrin quantitative terms

346Relative increase in imports The share of imports in the total market size of
India has been as follows:

Table 2
Share of Imports in Total Market Size (%)
Quarter| 200607 | 200708 | 200809 | 200910
Q1 6.71 6.12 12.36 15.17
Q2 3.23 3.38 4.99 36.16
Q3 8.46 10.46 1.34
Q4 3.90 3.96 12.4

347.The market share of imports has gone up@&d6% in the2" quarterof 2009-10
from 4.99% in the corresponding period in 288 which is the highesturing
the entire period under consigtion The market share of importsas sharply
gone up during the period Janug&gptember, 2008y 14.04% as compared to
the market share during same period of previous year. The share of imports during
January to September, 2009 k2%, thatis alsothe highest ifast threeyears.

348Therefore, theinal determination is that the imports have gone up in relative
termstoo.

Value of Imports:

349Thetable 3 givesaverage quarterlZIF value of imports

Table-3
Value of Imports Rs/DMT
Quarter| 200607 | 200708 | 200809 | 200910
Q1 14512 14274 18578 17327
Q2 14957 14635 22907 12343
Q3 16109 14954 17005
Q4 15622 14066 21582

350The average CIF value declined during Q1 and Q2 of -AW09The value
reached minimum, i.e 12343Rs/DMT in Q2 of 2a@Therefore, the final
determination is that the import prices have gone down significantly.
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351 Unforeseen DevelopmentsThe financial meltdown and recession faced by the
economy is unparalleled in recent history. The global recession caused sudden
deceleation in the manufacturing sector all over the world. The deceleration has
been different in different countries and for different sectors of economy. The
caustic soda industry has also been affected by the slowdown in the
manufacturing sector. The slowdowin demand of caustic soda in North
America, Europe and many parts of Asia caused steep fall in prices. For example
theﬁspot price of Caustic Soda in USA fell to one tenth of what it normally used to
be.

352The demand of caustic soda however continueddw gxcept in Q3 of 20689
in India in spite of slow down witnessed in various countries. The slowdown in
North America and Europe, determined the price trend as they have more than
half of the global production capacity.

353These developments are unexpected are ‘unforeseen developments’. These
developments caused price differences in different parts of world. It also caused a
wide price gap between Indian domestic price and export price, and led to
increased imports to India.

Evaluation of evidences redting to Serious Injury or Threat of Serious
Injury:

354 Statutory framework: “Serious injury” means as an injury causing overall
impairment in the position of a domestic industind “threat of serious injury”
means a clear and imminent danger of serinjusyi.”

355The Article4.2(a) of the Agreement on Safeguard and Annexure to Rule 8 of the
Custom Tariff (Identification and Assessment of Safeguard duty) Rules, 1997
technically requires that certain listed factors as well as other relevant factors
must be ealuated to determine serious injury or threat of serious injury.
However, these provisions do not specify what such an evaluation must
demonstrate. Any such evaluation will be different for different industries in
different cases, depending on the fadtshe particular case and the situation of
the industry concerned. An evaluation of each listed factor will not necessarily
have to show that each such factor is "declining”. In one case, for example, there
may be significant decline in sales, employmam productivity which will show
"significant overall impairment” in the position of the industry, and therefore will
justify a finding of serious injury. In another case, a certain factor may not be
declining, but the overall picture may neverthelessnaestrate "significant

® Sourcewww.icis.comand Harriman Chemsult Ltd

’ Section 8B(6)(c) of the Custoriisriff Act, 1975.
® Section 8B(6)(d) of the Customs Tariff Act, 1975.
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overall impairment” of the industry. Thus, in addition to a technical examination
of all the listed factors and any other relevant factors, it is essential that the overall
position of the domestic industry is evaluated, in lightatifthe relevant factors
having a bearing on the situation of that induStry.

356.Accordingly, in analyzing serious injury or threat of serious injury all factors,
which are mentioned in the rules as well as other factors which are relevant for
determinatiorof serious injury or threat of serious injury, have been considered.
No single factor has been considered as dispositive. All relevant factors within the
context of the relevant business cycle and conditions of competition which are
relevant to the affecteindustry have been considered. The determination of
serious injury or threat of serious injury is based on evaluatiotheofoverall
position of the domestic industry, in light of all the relevant factors having a
bearing on the situation of that induystr

357.ldentification of relevant factors: The following factors for determination of
existence of serious injury or threat of serious injusg been considered

Rate of increase of imports

Share of the domestic market taken by increased imports

Change in leel of sales

Production

productivity

Capacity utilization

Profits & losses

Employment

. cost to sell

10. Trend of domestic prices

11. Profitability of ECU.

CoNoA~WONE

358Rate of increase of imports:In order to assess the rate of increase of imports
trend of imports since ApriR007 has been studied by drawing trend lines of
polynomials of order 2 and order 3. The trend is as shown in the chart below. The
trend lines show that the rate of increase in imports is positive and the growth in
imports is accelerated one. The rate oféase has gone up in year 2009.

° Based orPara 139 of Argentina footwear Case Appellate Body Report Of WTO
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359Share of domestic market taken by increased importsThe table below
contains share of all domestic producers taken together in domestic market.

Table - 4
Share of Domestimdustryin Domestic Marke{%)
Quarter| 200607 | 2007-08 | 200809 | 200910
Q1 93.29 93.88 87.64 84.83
Q2 96.77 96.62 95.01 63.84
Q3 91.54 89.54 98.66
Q4 96.10 96.04 87.60

360The table above shows that the share of domestic producers in domestic market
has gone down t63.84% in the @ of 200910, which is the least during the
entire period considered for analysis. The domestic prodiesr8117% of the
market share to imports in Q2 of 2600 and14.04% during Januargeptember,
2009.

361This loss of market share of domestmustry is attributableto increased
imports.

362Change in level of SalesThe Table5 is the table containing quarterly sales by
thedomesticandustry.

Table 5
Sales by domestic industry (DMT)
Quarter| 200607 | 200708 | 200809 | 200910
Q1 467602 | 493578 | 530966 | 538025
Q2 472769 | 519328 | 550709 | 569402
Q3 488394 | 507671 | 500116
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| Q4 [ 497873 | 548682 | 522022 | |

363The Sales bythe domestic industripas fallenin Q4 of 200809.1t has slightly
increasedin Q1 and Q2 of 200940 compared to corresponding quarters of
prevous year. Theales during Januaiyeptember, 200Baveshown drop of 908
DMT compared to the sanperiod ofpreviousyear. Itis observedhat he sales
have not increasedh spite of growth in demand imdia. The growth in demand
would have had poswe impact on both sales and domestic prices, but imports
increased the supply of caustic soda at low prices, which led to fall in domestic
prices as well aso growth insales.

364.Production: The Table6 contains quartdy production of the domestic indugtr

Table 6
Domestic Production of Domestic Indus{B§MT)
Quarter| 200607 | 200708 | 200809 | 200910
Q1 409156 | 513313 | 553111 | 559552
Q2 478836 | 535274 | 570672 | 580567
Q3 501207 | 541237 | 520889
Q4 515987 | 559254 | 539546

365The production by the domestic indust decreased in Q4out increased
marginally in Q1 and Q2 of 20090 compared to corresponding quarters of
previous year. Theroductionduring Januarnseptember, 2009 dropped B$73
DMT compared to the same period of previous year. It is also obsentettheha
above scenarie in spite of growth in demarahd growth in installed capaciiy
India. The growth indemandand growth in installed capacityould have had
positive impact ormproduction The imports took nearly all the increased demand.
Further, he domestic industry has also responded to the increasing imports by
reduction in the net sale realization, even if it adversely affected the profitability.

366In light of above, it is noted that there 1® increasein productionof the
domestic industryue to ircreasedimports This state ofproduction even after
increase in installed capacity and growth in domestic demand has negative cyclic
impacton the health of domestic industry.

367.Capacity utilization: TheTable7 and TableB arethe tables containirg quarterly
capacity and capacity utilization respectivelydofnestic industry.

Table 7
Capacity (DMT) of domestic industry
Quarter| 200607 | 200708 | 200809 | 200910
Q1 |5,84,316| 6,40,359 6,65,598| 6,98,649
Q2 |5,86,208| 6,43,734| 6,72,769| 7,18,396
Q3 |587,031] 6,53,793 6,90,030
Q4 |5,86,320] 6,52,455| 6,99,803
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Table 8

Capacity utilization of domestic industry (%)
Quarter| 200607 | 200708 | 200809 | 200910
Q1 80.29 80.16 83.10 80.09
Q2 81.68 83.15 84.82 80.81
Q3 85.38 82.78 75.49
Q4 88.00 85.72 77.10

368The installed capacity of the domestic industisy growing. The increase in
capacityduring JanuarnBeptember, 2009 is 1,26,027 DMT. The trend in increase
in capacity is consistent as J8ap 2008 also witnessed increase in capacity by
1,20,409 IMT. The increase in capacity by domestic producers is in tune with the
growth in domestic demand.

369. The capacity utilization ofhe domestic industry in Q4 of 20@®, Q1 and Q2
of 200910 has beenhe minimum during the respective quarters compared to
preMous years. The capacity utilization has gone down to 79.35% during January
September, 2009 from 84.54% in the same period in immediately preceding year.

370There is a fall in capacity utilizatiorlowever, the capacity expansions by Indian
producers are natal business decisions considering growth in Indian demand.
Therefore, the fall in capacity utilization is attributable to increased imports.

371Profits & losses: The table below gives quarterly profits and losses. The mbfit
domestic industryn Q2 of 2009-10 has gone down by7476 Lac compared to
Q2 of 20(8-09 to reach loss of 828 Lacs The domestic industry had made profit
of Rs. 17,801 Lacs and Rs. 16,12dck during JarSeptembei2007 and 2008
respectively, but the total profit fell down by 4394 in 2009 during the same
period.

Table 9
Profit & Loss of domestic industry (Rs. In Lacs)
Quarter| 200607 | 200708 | 200809 | 200910
Q1 4,598 4,712 4,910 2,671
Q2 5,961 6,022 | 11,148 | (6,328
Q3 6,529 4,496 2,409
Q4 7,067 68 6,290

3721In light of theabove it is noted that there is a fall in profit.

373Employment: The companies as well as units are multi product companies and
units and thus themploymentdoes not reflect the impadturther the increase in
employment is due to increase in capadiipwever, thenumber of employees
engaged by manufacturing unitsaisbelow.
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Table 10

Total Number of Employees
Quarter| 200607 | 200708 | 200809 | 200910
Q1 8373 8603 8489 8840
Q2 8333 8559 8547 8913
Q3 8319 8570 8686 -
Q4 8308 8582 8664 -

374 Productivity: The productivityhas fallen down during Q4 of 20@®, Q1 and
Q2 of 200910 compared to the same period in immediately preceding year. The
fall is primarily on account of fall in production even after increased capacity.

Table 11
Productivity (Produton/employee) MT per Quarter
Quarter| 200607 | 200708 | 200809 | 200910
Q1 56.03 59.67 65.16 63.30
Q2 57.46 62.54 66.77 65.14
Q3 60.25 63.15 59.97 -
Q4 62.11 65.17 62.28 -

375Cost to sell: The Tablel2 and Tablel3 contain the quarterly information dfet
sales realization /DMT and cost to sale of Caustic Soda respectively. The Graph
2 is the graph plotted based on information about monthly information on Net
Sales Realization and Cost to sale .The Grapghows ECU cost and ECU
realization. (Electrdeemical unit))ECU = Exfactory price of 1 MT Caustic Soda
+ 0.88 MT Chlorine]

Table 12
Quarterly Net Sales Realization/DMT of Caustic Soda
Quarter | 200607 | 200708 | 200809 | 200910
Q1 15,798 16,251 17,673 20,158
Q2 16,173 16,062 19,692 15,931
Q3 16,338 15,923 19,720
Q4 16,385 15,037 21,681
Table 13
Cost to sell at 0% profit (Rs. /DMT)
Quarter| 200607 | 200708 | 200809 | 200910
Q l ** ** ** **
Q 2 ** ** ** **
Q 3 *% *% *%
Q 4 ** ** **
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Table 14

ECU Realisation ( Rs/DMT )
Quarter| 200607 | 200708 | 200809 | 200910
Q1 19,026 | 18,821 | 21,981 | 20,840
Q2 19,355 | 19,922 | 22,936 | 19,144
Q3 19,465 | 20,012 | 21,237
Q4 19,484 | 18,565 | 22,170
Table 15
ECU Cost ( Rs/DMT)
Quarter| 200607 | 200708 | 200809 | 200910
Q 1 *%* *%* *%* *%*
Q 2 *%* *%* *%* *%*
Q 3 *%* *%* *%*
Q 4 *%* *%* *%*
Graph 2
Cost to Sale, Net Sales Realization and Import Volume
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Graph 3

ECU Cost, Realization, profit and Import volume
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376.The above tables and graphs clearly show that Net Sales Realization of caustic
soda started increasing from Q4 of 2@@&but it saw steep fall from Q1 of 2009
10. It reached Rs 15931/DMT in @ 200910, which isthe minimum in Q2 of
past four years.

377.The analysis of above tables and graph shows that the difference between net
sales realization (NSR) and cost to sale in respect of both caustic soda and ECU
has been narrowing down since Janu&§09 and turned negatiwduring the
second quarter of 20080 in India. The NSR of caustic soda has been reasonably
higher than the cost of sales during the entire period under examination except
after January 2009 when the difference started narrowingn.d8wnilar trend is
also noticed in case of ECU realization which went to the level leading to
negative difference. The Chigdkali business is viable only if the ECU
realization is at least equal to the cost to sale. The fall in ECU realizatibe in
2" quarter has led to loss of RE57V/ECU. Therefore, it is seen that Indian
Caustic Soda Industry became unviable with fall in prices to such a low level

378Trend of domestic prices: The table 16 gives the relationship between

international prices and ieffect on domestic priceShe Grapk shows effect of
import on Net sal®ealizationof domestic producers
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Table 16

Average Net | International Prices for Export (in U
Sales $/DMT)
Realization
Period (Rs/DMT)
A B C D
(Rs/DMT) North Europe | Asia
America
200506 15277 - - -
200607 16202 - - -
200708 16479 - - -
April'08 16948 550560 420440 | 365387
May'08 18275 580600 465485 | 420450
June’08 17784 - - -
July’08 19300 830850 620-650 | 500550
August’08 20256 830850 700740 | 580635
September'08 | 19545 830-850 710750 | 490580
October’08 19600 830850 710750 | 450470
November’'08 18769 830-850 620650 | 400470
December'08 | 20887 830850 600640 | 400470
January’09 21401 830850 600640 | 360450
February’09 22545 820-850 600640 | 310-390
March’09 21114 775810 540560 | 200310
April'09 20519 225325 200250 | 200250
May'09 20592 130160 170200 | 200240
June’09 19303 90-110 90-120 170-200
July’09 16996 3575 50-60 130150
August’09 14675 40-65 60-80 115150
September'09 | 16235 125150 140170 | 210230
Graph 4
Net Sales Realization and Imports Volume
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379The table above clearly shows the existence of price difference between selling
price in India and the price at which caustic soda is available in international
market.The caustic soda market continued to grow in India fuetiegpand. The
growth in demand would have had positive impact on net sales realization. But
the graph above shows the depression in domestic prices of caustic soda from
January 2009 when there is significant increase in imports. The fall in domestic
price n 2" quarterof 200910 is Rs.¥61 compared to pricén same quarter of
200809. The domestic pricduring the same quartes the minimum during the
same quarter in last four years.

380.In light of the above, it is noted that the imports have caused depressirices
in the domestic market.

381 Profitability of ECU: The Graph below gives profitability in terms of Rs/ECU.

Graph 5
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382It is noted that the production of caustic Soda and chlorine goes together, by
virtue of Chemical reaction, which produces caustida and chlorine together in
near fixed proportion. Therefore, analysis of profitability hés been done on
ECU basis, which takes price movement of both caustic soda and chlorine into
consideration. The profitability of domestic industry has seemnd@rd trend
post Q4 20089 periods. It has reached negative in Q2 of 2D09The fall in
profitability has been steady and steep, when increased import was noticed.
383In light of the above it is noted that there is a steep downward trend in ECU
realizaton after increase in imports.

384.Evaluation of overall position: The analysis of individual parameters above
shows thatinimportant indicator i.e the difference between ECU realization and
cost of sale at 0% profit has turned negative after the same gedtirayver since
last quarter of 20089. Therefore, the ChleAlkali industry has become nen
viable. Furtherthesteep fall of caustic soda price for export in exporting nations
causedvide arbitrage windoywhich in turn led to accelerated growth in onis.
This fact also gets strength from tealysis othe rate of increase in imports
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385 The capacity utilization of Indian Industries has gone dowthé minimum
level during Januareptember, 20Q09vhich clearly shows injury felt by Indian
industry. The domestic prices have seen a steep fall. The profitabilityedased
andturned negativen the Q2 of 200910. All these parameters show the extent of
injury.

386Based on the above, theal determination is that accelerated growth of imports,
loss of narket share of Indian Industries itmport, import of causticsoda at a
price below the cost of sales has forced ECU realization by domestic producers,
to a level, below the cost of sale of ECU. Also, falling capacity atibn, falling
trend in profis and profitability are the factors showing a clear and imminent
threat of serious injury.

Other factors:

387. Demandof Caustic Soda and capacity of Indian producers to meet domestic
demand The Table-16 shows the demandf €Caustic Soda in India and the
Table—17 shows the installed cagty of caustic Soda in Indid he total capacity
during JanuarnBeptember 2009 was 21,16,848 DMT and the total demaasd
2120479DMT. Some of the interested parties have submitted that the domestic
industry could reach aximum capacity of 88% and thus they could maximum
produce 18.63 Lac DMT against demand of 21.2 Lac DMT during the same
period. In response of the same the domestic industry submitted that safeguard
duty has been imposed in past in a number of cases wWbarestic industry was
not able to meet the domestic demand. In the instant case, the domestic industry
has capacity to produde meet the domestic demand, as operating at more than
100% of capacity is not unusual in this industry. In fact, there are &ewuoth
units who had crossed 100% capacity utilization mark in the past. Further, the
entire imported caustic soda has not been put in use, as huge quantity is still lying
in stock or warehouses.

Table17
Demand of Caustic Soda in India in DMT
Quarter| 2006-07 | 200708 | 200809 | 200910
Q1 501244 | 525727 | 605852 | 634285
Q2 488531 | 537477 | 579635 | 890244
Q3 533507 | 566970 | 506902
Q4 518059 | 571296 | 595950
Table 18
Production Capacity (DMT) of domestic industry
Quarter| 200607 | 200708 | 200809 | 200910
Q1 |5,84,316| 6,40,359| 6,65,598| 6,98,649
Q2 |5,86,208| 6,43,734| 6,72,769| 7,18,396
Q3 |]5,87,031] 6,53,793| 6,90,030
Q4 |5,86,320| 6,52,455| 6,99,803
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388The issue was analysed@he principle ofrelying on the maximum achieved

capacity utilization in past to ascairt ability of domestic industry to meet the
domestic demand is not a correct approddte imports increased primarily on
account of wide arbitrage window caused by stiff fall in international prices.

389Exports: The annual exports by India in 20068 were ¥183 DMT, which is

0.86% of total domestic production. The export in 2087and 20089 was
19311 DMT and 11573 DMT, which is 0.89% and 0.53% of domestic production
respectively. The export in Q1 of 20Q9 is 1785DMT, which is 0.3 % of total
domestic prduction. Thus, it is noticed that the export by domestic industry is
quite insignificant to have any influence on performance of domestic industry.

Table 19
Year | Export Quantity (DMT)| Export as % of total production
200607 17183 0.86
200708 19311 0.89
200809 11573 0.53

390Regional Imbalance in Demand and Supplylt has been contended by the

interested parties that demand and domestic supply is imbalanced on regional
basis. The western zone is facing oversupply from domestic industry and the
eastern zom has lesser capacity but higher demand as almost all the aluminum
producers are based in eastern zone. The Aluminum association of India has
submitted that the installed capacity in east zone is only 2.85 lac DMT against the
demand of 3.8hac DMT per anmim.

391 The issue was analyzed. The average import per month from Kolkata port during

April 2008 to September 2009 is only 299 DMT per month, which shows that
there is no major import from Kolkata. The average monthly imports from
Visakhaptnam port in the F200809 was 7021 DMT. The average monthly
imports increased to 15,761.67 DMT per month during April to September, 2009.
As far as demand supply difference is concerned, the information available shows
that it exists in eastern zone. Movement of causti@ dommn west zone to east
zone is expensive, but the more than doubling of imipo@2 of2009-10 is not

on account of demand supply mismatch as the consumption pattern of caustic
soda byaluminum industry shows that ihasincreased thaise of imported
caustic sodaThe port wise import analysis also shows increase at all ports
irrespective of the location of poftherefore the increase in imports is on account

of fall in international prices.

392Demand and Price of Chlorine in India: Chlorine is amongsthe most active

elements and is very difficult to transport. Therefore, it has negligible

international trade. Hence, the prices of chlorine are more influenced by local
factors than by the international factors. The consumption pattern of Chlorine,
interrationally, and in India is as follows;
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Table -20
SECTORWISE GLOBAL CHLORINE DEMAND :

S.NO. | User Industry % share in Total
Chlorine
consumption

1. Vinyls 36

2. Chloromethanes 5

3. Chloroethanes 1

4. Propylene Oxide 7

5. Allylics/Epichlorohydrin 4

6. Phosgene/Polycarbonates | 10

7. Others(CB,CPr,CPf) 5

8 Inorganics,Others 32

Source : Tecnon Orbichem (AMAI International Seminar on Growth of CI2
Derivatives, May, 2008 Mumbai.)

Table 21
SECTORWISE CHLORINE CONSUMPTION PATTERN IN INDIA
DURING LAST THREE YEARS

S. END USER PERCENT
NO. CONSUMPTION
200506 200708 200809

1 Vinyls (incl. PVC) 17.11 17.59 16.58
2 Organics 26.56 20.27 27.36
3 Inorganics 23.90 23.25 10.51
4 Pulp & Paper 10.29 8.27 8.32
5 CPW 7.00 11.12 14.46
6 WaterTreatment 2.75 2.02 2.39
7 Pesticides / 1.50 4,74 5.92

Insecticides /

Weedicides
8 Pharmaceuticals 0.53 0.53 1.17
9 Dyes & Inks 0.55 0.39 0.53
10 | Textiles 0.44 0.58 1.01
11 | Others 9.38 11.25 11.76

393 The different consumption pattern of Chlorine mdie compared to the global
consumption pattern, results in its price variation. Hence, the prices of chlorine in
North America, and Europe are different from that of the Indian market.

394There is a wide difference in chlorine prices in different countrié&his
differential pricing of Chlorine is on account of inherent problems in their
tradability and the nature of user industry of chlorine in these countries. As a
result a situation is created where industries of certain countries can reduce the
prices of caustic soda and still be viable by increasing the prices of chlorine. In
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India, it is not possible to increase the price of chlorine to a large extent because
of different nature of chlorine consuming industry. The rise of chlorine prices
above a leveimay cause increase in prices of derivatives of chlorine forcing
imports of chlorine derivatives. Under these circumstances, the increased imports
of caustic soda at lower priceause depressidn prices of caustic soda pushing

the ECU realization belowthe cost, making the industry unviable.

395Causal Link: The fall in capacity utilization, profit, profitabiliynet sales
realization coincide with the increase in imports. It is the increased import at
lower price which caused depression in prices in Ind@ding to loss of
profitability and profit. The increased import alone caused loss of market share.
The growth of demand in Indian market has been taken by the increased imports.

396 Therefore, the increased import is the significant cause of threaiamisenjury.
Summary of examination of submissions by Interested Parties:

397.All submissions made by the interested parties have been examined and dealt
with at relevant places, while doing the analysis. A brief summary of issues raised
and their analysisias below:

Domestic Industry:

398 Submission by Interested partiesMost of the interested parties have submitted
that Petitioners do not constitute domestic industry as the application is filed only
on the basis of data provided by 35% of domestic prtmlucThe European
Union has submitted that the investigation should be either on the basis of
situation of sole applicant or the total industry.

399 Analysis of submissions:The submissions by interested parties have been
considered and detailed analysis ba tssue of ‘domestic industry’ is mentioned
in the paragrapl321-329. All the concerns of the interested parties have been
considered and the total industry is the ‘domestic industry’.

Period of investigation:

400Submission by Interested Parties: Some of the interested parties have
contended that the period of investigation should be frozen and no subsequent
development should be analyzed. It was also contended that analysis should be
done on annual basis only.

401 Analysis of submissions:This issue has beediscussed in detail in paG80-
335. The contentions by the interested parties are without any legal base. It is
more appropriate to consider the most recent information available so that the
decision about imposition of safeguard duty is based on thst mexent
information. The quarterly information is more elaborate than annual information,
as annual information can be derived from quarterly information but quarterly
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information cannot be obtained from annual figures. Further, the quarterly
informationalso exhibits trends during a particular year.

Increased Imports:

402Submission by Interested Parties: Some of the interested parties have
contended that the increase in import is gradual. The Korean Government has
contended that imports increased brbently and sharply since December 2008
after sudden decrease during the previous months. Similar increase was not found
to be sufficient enough for imposing safeguard measures in the case of Argentina
Peach safeguard in 2003.

403 Analysis of submissionsThe analysis of import data and trend analysis clearly
shows that there has been steady growth in imports till December, 2008. After
that, the imports increased at a pace which never existed in the past. The imports
in the Q4 of 20089 and Q1 of 200490 increased by 263% and 71% respectively
compared to the same quarters of previous year. This increase cannot be termed as
gradual increase.

404 Regarding the contention of the Korean Government about some decrease in
import in the previous months, it is notedrfrehe monthly analysis of imports
that fluctuation in monthly import is a natural phenomenon. As far as the quoted
test of increased imports as mentioned in the Argefitesch case is concerned,
the similarity between the two cases have been studiednyyasong the graph of
increased imports in Caustic Soda and that of capaadh.

405The comparison of the graph of import in the Argentina Peach Case and that in
the instant case is different. In the Argentina Peach case the import in the recent
period (year 2000) was less than the import four years ago (i.e 1996). In the
current case, the import increased steadily in the past and saw a sharp increase in
the recent period. The imports in the year 2009 (up to July) are more than the
imports in any yearni the past five years. Therefore, there is an increase in
import.

406.Submissions by Interested Parties:Some of the interested parties have
contended that use of import data has not been transparent. The conversion factor

-63-



to convert data in DMT is not corredh support of the claim 12 bills of entries
were submitted.

407.Analysis of submissions: The issue is discussed in paragr&is-341. The
original IBIS data and Customs data as collected from major custom houses has
been provided to those interested. Thehwdology of conversion of Units to
DMT has been dispensed with to obviate any chance of error. The actual unit of
guantity was ascertained from the customs data of ports of infpother, there
IS no contention that imports has not increased.

408 Submissiois by Interested Parties: The petitioner contended that many
importers are showing imports at higher value to evade/avoid antidumping duty.
They submitted information of FOB prices at port of exports and import prices
(CIF) at Indian port along with prevmg freight. They contended that the over
valuation of import is also taking place in the name of overseas sales and
requested that the export prices with prevailing freight may be considered instead
of the declared CIF value of importers for the purpafseafeguard investigation.

In response to the allegat®nthe interested partiesontended that it is beyond
jurisdiction of the DG to go into the accuracy of declaration before the customs or
the issue of overvaluation.

409 Analysis of submissions:The CIF value (Rs/DMT) shows very large deviation.

It is also observed that imports are taking place at same port of import at same
time with same country of origin at widely varying prices. It is also observed that
there are certain unexplained differencesCi+ value and (FOB+ prevailing
freight) in case of some of the imports. However, it is noted that investigation into
declaration made by importers before different authority is not the subject matter
of safeguard investigation.

410Submissions by Interested Parties: The Aluminum manufacturers have
contended that the increase in import is on account of regional imbalance in
demand and supply. The aluminum industry is situated in eastern zone and most
of the caustic manufacturers are situated in western Zdmaee is oversupply in
western zone on account of over capacity. There is lesser availability on account
of increase in capacity in East Zone. The rise in import is to meet the growing
demand in India, as domestic industry is not able to meet the demand.

411 Analysis of submissionsThe issue has been dealt in pa8® 391 The increase
in import is not on account of regional imbalance only as, the imports increased at
all regions and there is change in consumption pattern in favor of imports. The
increase inmport is mainly on account of fall in price in the international market.

412 Submissions by Interested PartiesM/s Vedanta has contended that domestic
producers are not supplying to them. In support to the contention they submitted
copies of emails showing egret and submitted that they are importing at higher
prices. They further contended that the price of import is not the reason of their
imports.

413 Analysis of submissions: The petitioners and some of the manufacturers
submitted some-eails showing wher¢hey have agreed to supply them caustic
soda by ship at visakhapatnam port, where imported caustic soda lamgsig\na
of the emails and comments of petitioners shows that the regret to supply to M/s
Vedanta is based on various factors including the logisinvolved in
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transportation of caustic soda to Vedanta’s factory. Regret by some of the supplier
at some time does not imply that no domestic supplier has ever agreed to supply
Vedanta and Balco, especially when there also exisaiés showing willingess
of domestic producers to sell them their product.

4141n order to assess the reason of their imports, the CIF values of imports at
Visakhapatnam port have been analyzed. The analysis shows that there are certain
imports, which are at abnormally high prideit most of the other imports are at
falling prices. The graph showing prices of all imports at the port #ipcig1*
2008 is as below:

415Vedanta may find imports preferable on account of cheaper sea freight than land
route freight coupled with lowrfze at exporting countries.

416.Submissions by Interested Parties:Some of the interested parties have
contended that the domestic manufacturers are making huge profits and thus the
safeguard action is unjustified.

417 Analysis of submissions: The actual prodihd loss of domestic industry in
cumulative termsas well as its analysisas been discussa@tpara 377 and 385
395 The profitability of individual unit is not relevant, as p&ELIANCE
INDUSTRIES LTD Vs. DESIGNATED AUTHORITY2006 (202) E.L.T. 23
(S.C.).The Hon’ble court has observed in the Adtimping case thahe injury
determination is alwaydor the domestic industry as a whole and not for
individual companiesin the instant case, the investigation relates to only caustic
soda in lye form, therefe, the profitability relating to the business of caustic
soda (lye) is a relevant parameter. However, the profit by individual units clearly
shows steep decline in profit.

418Submissions by Interested Parties:Some of the interested parties have
contended hat market value of electricity, which is higher, instead of actual
electricity production coshas been taken while arriving at cost of production.
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419The Hon’ble supreme court in the casef RELIANCE INDUSTRIES LTDVs.
DESIGNATED AUTHORITY2006 (202) E.L.T23 (S.C.) has held thatin our
opinion, for the purpose of determination of NIP, the DA is always required to
take into consideration the transfer price (market value) of the inputs and not
their actual cost of captive production. This is because thieeeimtvestigation,
analysis, recommendation and imposition are for the product under consideration
for the whole domestic industrgnd not for the individual companies and inputs
captively manufactured which may be involved in the production and sales of t
goods.”

420. In the instant casené actualmarket value of electricity has been considered
while arriving at the cost.

421 Submissions by Interested PartiesThe prices of chlorine have fallen down
more in west than south, which shows that there is over sapphlorine, which
is restricting the production of caustic in west. Further there is excessive
competition in west which is evident from lower ECU realization in west than
east. In support of the contention they have submitted CRISIL report.

422 Analysis of submissions: The CRISIL report, as submitted by the interested
party was examined. The chlorine prices in south zone and west zone are as

follows:
Price of Jan Jan, Feb, Marc | April May | June | July | Aug Sept | Oct Nov Dec
Chlorinein | 2008 | 09 h

(Rs/ton)

West Zone 8288 | 2115 | 2639 2250 | 1470 1128 | 4000 | 8237 | 9094 | 6239 | 2300 | 2534 | 3384

South Zone | 7500 | 1500 | 1200 3500 | 1500 1500 | 2250 | 7500 | 9000 | 8500 | 7000 | 6000 | 5500

423From the prices of chlorine, it is apparent that chlorine prices fluctuate and
sometimes it is higher in wesitan in south and sometimes it is higher in south
than in west. The contention of interested party that prices of chlorine has fallen
more in west than in south is not universally correct. Therefore, the contention of
oversupply of chlorine in west baset the premise of price movement is not
correct as the premise itself is not factually correct. The CRISIL report itself
shows that there are many occasions when caustic price in south has fallen but the
price increased in west. However, the ECU realimahas been more in south
than west. It is primarily on the ground that the cost of salt, the main raw material
at the factory gate is less in west than south on account of abundant salt supply in
west. It is also a fact that west zone has higher productipacity and higher
demand. There may be different level of competition at different plades.
different leve$ of competition at different places are natural market conditas
it is inconceivable that all places would have identical market condiorther,
it also very difficult to conclude that higher competition at one part of country
than other part, would lead to increased import in the country or it would cause
serious injury to the domestic industry. Therefore, the contention that the
prodwction has been affected by oversupply of chlorthging the period of
investigationis unsubstantiated. Further, higher competition in west or any part is
not a relevant factor.

424 Submissions by Interested PartiesThere is oversupply in western zone on
account of over capacity. There is lesser availability on account of increase in
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capacity in East Zone. The rise in import is to meet the growing demand in India,
as domestic industry is not able to meet the demand.

425Analysis of submissionsThe analysis ofport wise imports in East Zone shows
that there is negligible import in ports except Visakhapatnam port. The
Visakhapatnam port has imports of caustic soda mainly by the Aluminum
manufacturers. Amongst Aluminum manufacturers, except Vedanta, all the other
manufacturers rely mainly on domestic caustic soda. However, during1®009
the consumption pattern changed in favor of imports. M/s Vedanta met 100% of
its requirement through imports in 2009 against about onl§ i2/2008.Similarly
the share of impostin the consumptionf other aluminium manufacturetsas
alsogone up. This is on account of fallingernationalprices. As far as supply to
Vedanta is concerned, their problems in procurement of domestic caustic soda are
on account of constraint in lcggics.

426.Submissions by Interested Parties:Some of the interested parties have
submitted that the sales volume of Indian industry is more than import sales,
hence there is no injury.

427 Analysis of submissions: It is observed that it is not necessary foerisus
injury’ or ‘threat of serious injury’ tohave more import sales than sales by
domestic industry. The detailed analysis of all relevant parameters relevant for
determination ‘serious injury’ or ‘threat of serious injury’ has been done in the
findings

428 Submissions by Interested PartiesAnother interested party has contended that
the increase in imports in India is due to the fact that users of Caustic Soda in
India are facing shortage of supply of caustic soda, especially, for the caustic soda
lye. The production of Caustic Soda is fully dependent on production and sale
volume of chlorine. Chlorine’s biggest end use is in the area of edc, vcm and pvc
resins. Most of Indian Chlealkali manufacturers are not integrated to edc, vcm
and pvc and thus &y have problem increasing their production of Caustic Soda
because they are not expanding production to the edc, vcm and pvc. Majority of
the ChlorAlkali manufacturers in India only produce merchant chlorine which
has very small end market all over worittluding India. Merchant Chorine
storage is very difficult, costly and dangerous. As a result chlorine production
cannot be increased to support more production of Caustic Soda.

429 Analysis of submissions: The issue of market of chlorine and its pricing
patterns has been studied. It is a fact that the consumption pattern of chlorine in
India and other countries is different. The consumption pattern, in turn causes
different pricing patterns in different countries. This issue has been discussed at
length n para392394. As far as capability of market to absorb chlorine is
concerned, India has sufficient capacity to absorb and consume chlorine. The
price pattern of chlorine, which is dependent on demand and supply, shows that
the prices of chlorine were native when supply became more than the demand.
But after December 2008, the price of chlorine is showing upward tremash
shows that demand is more favorable than the supply. Further, there are a number
of Chloro-derivatives, which has export market tase the chlorine supply
increases, the natural corollary is fall in price, which makes export of Chloro
derivatives competitive fueling demand of chlorine in domestic market.
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Therefore, India would have consumed all chlorine had it been produced along
with caustic soda to meet increased demand in absence of increased imports.

430Submissions by Interested PartiesVarious interested parties have submitted
that there is no adjustment plan.

431Analysis of submissions It is seen that the applicants have suleditthe
restructuring plan, (non confidential version is available in Public FHeyvever,
the analysis of adjustment plan is required only when the duty is for more than a
year.

432.Submissions by Interested PartiesThe international prices have segmward
trend from September, 2009. Timernational pricégrend has been asentioned
in the tablebelow. The imposition of provisional duty is primarily based on
decreasing prices in USA and widening gap between Indian domestic price and
price at which caustisoda is available for exportds the international prices
have steadily gone up leading teduced gap betweeatomestic sale priceasnd
price at which caustic soda is available in USKe ground of imposition of
provisional safeguarduty does not existFurther, the landed cost of imported
caustic soda is more than the domestic price. Thus, the imported caustic soda can
not cause any threé the domestic industryrheimports even at prices higher
than domestic prices at the factory gate iasvitabke on account of very high
freight andinability of caustic sodananufacturers to supply domestic users as
apparent from demand supply mismatch.

International Prices for Export (in US

Period $/DMT)
A B C
(Rs/DMT) North Europe | Asia
America
April'09 225325 200-250 | 200-250
May'09 130160 170200 | 200240
June’09 90-110 90-120 170200
July’09 3575 50-60 130150
August’'09 40-65 60-80 115150

September’'09 | 125150 140170 | 210230
October’09 160-170 180-210 | 200225
November'09 | 160170 200220 | 190210
December'09 | 160170 180-200 | 190210
January'10 160-180 180-200 | 190210
February’'10 200220 180-200 | 180215
March’10 220230 190-200 | 200220

433 Analysis of submissionsThe issue has been analyzed in light of the submissions
by the domestic industry arfdcts available. It is a fact that caustic soda prices
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crossed US$100 mark in September 2009 and going up steadily ther€aéer.
preliminary findings have relied upon the data up to July’09. Incidentally, the
July, 2009 witnessed the least internatigmate of Caustic Soda and then moved
up steadily to April, 2009 level in March, 2010. It is observed that quarter starting
from April, 09 had witnessed fall in profit but still the profit was significantly
positive. It is also observed that the Caustic &dablustry was viable in the
quarteri.e April-June, 2009 as ECU realization was more than the ECU cost. The
international prices during Februakarch, 2010 in North Americahave been
more than US$200Therefore thereis a complete change in scenariospo
September, 2009 as far as international prices are concérmedgrime factor,
which had made domestic industry unviallles diminished Further, he main
reason, which had caused imports and threatened to cause serious injury to the
domestic industryi.e sudden fall in spot price of caustic soda in North America is
showing strong signs of improvement. These destare crucial and the same
havebeen considered while determining the duration of imposition of safeguard
duty.

434.Public Interest: The ChlorAlkali industry provides input to a large number of
industries. Caustic Soda is used in chemical, paper, soap and metal industry. It is
also used as a cleaning agent. For the healthy growth of all these industries it is
necessary that steady and rekadlipply of caustic soda is available.

435 Chlorine is used as a disinfectant and purifier, in plastics and polymers, solvents,
agrochemicals and pharmaceuticals, as well as an intermediate in manufacturing
other substances where it is not contained in it product. Chlorine is used
worldwide to purify water supplies as the ultimate defense against waterborne
microbiological infection. Modern day cholera and other water borne diseases in
India exemplify the devastating consequences of contaminated aratepoor
sanitation. Chlorine also plays a critical role in the production of thousands of
commercial products. Products reliant on unique properties of chlorine include
everyday household items such as household bleach and swimming pool
disinfectants, bulgt-resistant vests, computer hardware, silicon chips and
automotive parts.

436.The local availability of chlorine for these industries is crucial. It is necessary
that India has a viable and healthy chddkali industry for its economic
development.

437.Further while determining the safeguard duty, care has been taken to ensure that
the tariff level is maintained only up to the limit where imports are still viable and
can compete with domestic products on a level playing &islthe Anti Dumping
duty are alsan force The existence of a healthy Chlalkali industry is in the
interest of manufacturers, end users and consumers. The Alkddirindustry is
the life line to chlorine based industries, as chlorine is supplied by the domestic
producers only. In cas chloralkali industry becomes unviable, the chlorine
based industries would be adversely affected on account of non supply of
chlorine.
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438Imposition of Safeguard duty when antidumping duty is already in
operation: The issue whether Safeguard Duty can ibposed when Anti
dumping duty is already in @te was examined. The Sectioh 8f the Customs
Tariff Act, 1975deals with imposition of Anti dumping Duty not exceeding the
margin of dumping. The Section 8ieals with imposition of Safeguard duty in
certan circumstances. This circumstances under which the two duties can be
imposed are different. Further, the sub section (3) of Section 8B envisages
imposition of a number of duties at the same time under the Customs Tariff
Act,1975 or under any other lawrfthe time being in force. The sub section 3
reads as

“the duty chargeable under this section shall be in addition to any other
duty imposed under this Act or under any other law for the time being in force.”

Accordngly, there is no bar imposed by lasn imposition of Safeguard Duty
when Anti dumping duty is already in place.

439However, there have been various submissions from interested parties, who have
submitted against the desirability of imposition of both duties simultaneously.
They have also sulitted that imposition of both duties at the same time is not in
the public interest. The issue has been analyzed. It is a fact thdtianging duty
is also a trade remedy measure to counter and neutralize the ill effects of dumped
imports through raisingariff barrier. Safeguard duty is a measure to protect the
domestic industry from injurious effects of increased imports by raising tariff
barrier. Both the duties have one function in common i.e neutralizing injurious
effects of imports, besides othemtions. Therefore, it is imperative that the
safeguard duty may be imposed and continued only when the existing trade
remedies measures, in whatever form, are not able to protect the domestic
industry. It is also implied that the multiple protection isi&ble only to the
extent it is necessary.

4401In the instant case, it is a fact that imports increased many fold even after the
existence of amdumping duties. The increase in imports at a very low price
threatened to cause serious injury.

441 The analysis doe in earlier paragraphs show that the pressure caused by wide
arbitrage window was responsible for increased imports. The existing tariff
barrier, which included antilumping duty, was not sufficient enough to prevent
permeation of imports in large quawmti Therefore, multiple trade remedy
measures are justified to neutralize the injurious effects of imports. However, the
prudence in use of multiple trade remedy measures requires that it is limited to the
period and extent which is necessary, so thaptheing of burden of safeguard
duty on end users is justified.

442Trend of International Prices: The Analysis of data up to September, 2009
shows that falling international prices of caustic soda caused domestic prices of
caustic soda fall. It is also noticedat the fall of price in international market
especially North America was much swifter than that in domestic market. This
difference caused a wide arbitrage window and increased import. It is also noticed
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that the increase in import was despite-dntiping duty. Further, the domestic
prices respond faster than the actual arrival of imported caustic soda. In short, the
international price of caustic soda is the key factor, which has affected the health
of domestic industry.

443The international price trerghows that it has sharply gone down till July, 2009.
The North America spot price reached bottom to the level of US$ 50 in July, 2009
and started looking up thereafter and crossed US$100 mark in September, 2009.
Subsequently, the prices have been goingstedily. In January, 20 the US
export spot price reached US$ 188$180 and the domestic contract price
reached US$ 21050. The Asian export price remained above US$ 200 after
September, 2009. The Europe Export prices are in the range of U3$280
However, the domestic prices of Europe remained firm to Eure2885The
February and March, 2010 price in North America was above US$20ther,
the overall upward price trend in international market of caustic soda is
continuing.

444The analysis of perforamce of domestic industry shows that the increased
import had only marginal impact on volume parameters but had significant impact
on net sales realization and profitability of the domestic industry. It is also noticed
that it was the sub US$100 exportgeriof USA which had made the domestic
industry unviable. The industry was profitable before June, 2009 even when
imports increased and international price was in the range of USEIBFOB
North America), US$17200 (FOB Europe) and US$2@30 (FOB Asia) It has
been noticed that international prices have been above or in the similar range in at
least past four month¥he Harriman Chemsult Limited reports improved demand
and capacity utilization in USA, Europe, Japan and Korea. The February issue of
the Harimman Consultant reports thdiet$75/dst caustic soda price increase is
gaining further acceptance in the US markbe announcement of a second
increase has given greater impetus to the solidification of the +$75/dst Several
producers have nominatee$80/dst, but one producer has opted for +$100/dst.
The contract prices remain much higher than the spot price. The domestic prices
of USA have also gone up significantly. All these factors show recovery in the
caustic soda industry.

445 Chlorine Prices: The dilorine spot price in USA was $4825/MT in July
2009, which dropped to US$ 24B5/MT in February, 2010. The % ebruary
issue of Harriman Chemsult Limited reports that there is mounting downward
pressure on prices of chlorinEhe March, 2010 price dhlorine was US$ 225
250. This shows falling trend of Chlorine prices in US market.

446.Effect of Chlorine prices on caustic soda price:Ordinarily, the price
movements of chlorine and caustic soda are in opposite direction. The sudden fall
in caustic sodance was triggered by high demand of chlorine and low off take of
caustic soda, causing sudden rise of chlorine price. However, with decline in price
of chlorine to nearly half or by around $250 has put upward pressure on prices of
caustic soda in internanal market. Once the Chlorine prices go down, keeping
the old low price becomes unviable, as it would adversely affect the ECU
realization and overall profitability. Therefore, the prices of caustic soda have
moved upward to balance reduction in Chloripeces. Harriman Chemsult
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Limited also justifies future rise in Caustic Soda prices. Under these
circumstances, the trend shows that, it is unlikely that prices would go down to
sub US$100 range.

447At such prices, there is no evidence produced by the dmmegustry that the
Chlor-Alkali industry is unviablewhen at such prices the domestic industry was
making profit during April and May, 2009The international prices of caustic
soda have been very high till March, 2009 and so the net sales realization.
However, the fall in international prices led to fall in net sales realization too after
July, 2009. Certain fluctuation in international prices and domestic prices are part
of the usual business cycle, but, when the fluctuation in price is such tha¢es m
the industry unviable, the imposition of safeguard duty in addition to anti
dumping duty is in public interest as long as it is limited to keeping the industry
viable. In the instant case, the provisional safeguard duty has been able to curtail
imports by raising the tariff barrier and provide protection from sudden fall of
international price. Howeveflatter developments i.e improvements in prices of
caustic soda in the international market do not justify imposition of safeguard
duty when antdumpirg duties are already in place. Therefore, it has been in the
public interest to impose safeguard duty promptly but it is not in the public
interest to continue imposition of safeguard duty for further period.

Developing Nations:

448The percentage of impartirom developing nations has also been examined.
Except China, Indonesia, Qatar, Saudi Arabia and Thailand who condttaie,
22.8%, 10.%£%, 6.53% and7.09%0 of total imports in Indian F.Y. 0809, other
developing nations individually have less than 8%total imports in India.
Therefore, the import of product under consideration originating from developing
nations except China, Indonesia, Qatar, Saudi Arabia and Thailand may not attract
Safeguard Duty in terms of proviso to Section 8B of the Custoansf TAct,
1975.

Conclusion and Recommendation

449In view of the findings above, the final determination is that the increased
imports of Caustic Soda in Lye form into India have threatened to cause serious
injury to the domestic producers of Caustic Sedaye form. In arriving at the
amount of safeguard duty which would be adequate to prevent threat of serious
injury to the domestic industry, weighted average cost of sales at reasonable
return on employed capital and average landed cost of import (t&lasig
customs duty, cess and adtimping duty, if any, into account) have been
considered. Further, the calculated safeguard duty has been moderated downward
to allow imports to maintain competition in domestic market in the interest of end
users and caumers.The public interest has also been considered in detail.
Accordingly, safeguard duty at the rate of 15% ad valoremtHoge months
(starting from the date of imposition of provisional duéy4.12.2009 to 3.3.20)0
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is considered to be the minimuraquirement to protect the interest of domestic
industry. The same is recommended to be imposed on imports of Caustic Soda lye
falling under subheading 28151200 of the First Schedule of the Customs Tariff
Act, 1975.

450As the imports from developing natioegcept China, Indonesia, Qatar, Saudi
Arabia and Thailand do not exceed 3% individually, the import of product under
consideration originating from developing nations except China, Indonesia, Qatar,
Saudi Arabia and Thailand may not attract Safeguard Duirms of proviso to
Section 8B of the Customs Tariff Act, 1975.

(I.D.Majumder)

Director General (Safeguards)
[F.NO. D-22011A47/2009]
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